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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 720-4443. 
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AGRICULTURAL MARKETING AGREEMENT ACT 


COURT DECISION 


SEQUOIA ORANGE CO., Plaintiff-Appellee, v. CLAYTON YEUTTER, 
Defendant-Appellant. 

No. 91-15241. 

Decided August 21, 1992. 


(Cite as 973 F.2d 752) 


Marketing order - Referendum procedures - Notice and comment. 


The U.S. Court of Appeals for the Ninth Circuit affirmed the decision of the district court to 
invalidate the amendments to the Valencia orange marketing order because the Secretary failed 
to comply with the procedural requirements of the APA in his decision to change referendum 
procedures for the amendments. The Secretary’s original notice in the Federal Register 
indicating that the decision to amend the marketing order was a rulemaking governed by the 
APA bound the Secretary to follow the procedural dictates of the APA. The Secretary’s first 
decision proposing amendments was made after notice and hearing and included a tendency 
finding that the order, as amended by all proposed amendments, would tend to effectuate the 
terms of the AMAA, implying that without approval of all proposed amendments the order 
should be terminated. When the Secretary changed the procedure, to allow separate 
consideration of each amendment, there was no new tendency finding, as required by the 
AMAA, that the order would tend to further the purposes of the Act with fewer than all 
proposed amendments. The Court rejected the Secretary’s argument that the referendum 
procedures were delegated solely to the Secretary’s discretion and were therefore exempt from 
judicial review under S U.S.C. § 701(a)(2). The Court found that judicial review was proper to 
determine whether the Secretary had complied with the procedural requirements of the AMAA 
and the APA in amending the order, including the procedural process used to decide on 
referendum procedures. Freeman v. Hygeia Dairy Co., 326 F.2d 271 (Sth Cir. 1964), relied upon 
by the Secretary, is distinguishable inasmuch as the referendum procedures upheld in Hygeia 
Dairy were promulgated after all the statutory requirements had been met. Also rejected was 
the Secretary’s argument that because the statute leaves the referendum process to the 
Secretary’s discretion there are no meaningful standards against which to judge the Secretary’s 
choice of procedures. The "no law to apply" exception to judicial review under the APA is 
narrow and applied on a case by case basis. The AMAA does not specifically state that the 
choice of referendum procedures is exempt from review. The notice and comment provisions 
might be meaningless if after announcement of a rule, the Agency could closet it’s intent to 
reconsider and undo the rule. The Court of Appeals affirmed the district court’s remand to 
allow notice and comment procedures. 


Michael E. Robinson, Department of Justice, Washington, D.C., for the defendant-appellant: 
James A. Moody, Washington, D.C., and Brian C. Leighton, Fresno, CA, for the 
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plaintiff-appellee. 
Before: Betty B. Fletcher, Cecil F. Poole, and Melvin Brunetti, Circuit Judges. 


BRUNETTI, Circuit Judge: 


The Secretary of Agriculture appeals the district court’s decision to 
invalidate amendments to a marketing order because the Secretary did not 
comply with the Administrative Procedures Act. We affirm. 


FACTS 


Under the Agricultural Marketing Agreement Act ("AMAA") the 

Secretary of Agriculture has authority to implement marketing orders 
regulating the sale and delivery of certain agricultural products. 7 U.S.C. 
§ 601 et seq. Since 1954 the Secretary has enforced marketing orders for the 
sale of Valencia oranges (and navel oranges) in Arizona and California. Part 
of the order imposes a quota on the number of oranges producers of Valencia 
oranges ("growers") may sell each week. The regulatory scheme under the 
AMAA requires that amendments to the order be favored by at least 75% of 
the growers or by growers producing at least two-thirds of the total volume 
of oranges. 7 U.S.C. § 608c(8)-(9). 

In March of 1983, the agency responsible for administering the AMAA 
announced that it was considering amending the Valencia Marketing Order.’ 
48 Fed. Reg. 11276 (March 17, 1983) The AMAA specifically requires a notice 
and hearing before considering marketing orders. 7 U.S.C. § 608c(3). A 
notice was published in the Federal Register. The notice included all the 
proposals to be considered, called the action a "Public hearing on proposed 
rulemaking," and stated that "[t]his administrative action is governed by the 
provisions of" the Administrative Procedure Act ("APA"), 5 U.S.C. §§ 556, 
557. 48 Fed. Reg. at 11276-77. Written comments were received on the 
proposed amendments, including several that took positions on how the 
proposals should be voted on in the referendum. 

On July 18, 1984, the Secretary issued a proposed rule, suggesting many 
amendments to the order. According to the Secretary’s brief, "In an effort to 
ensure that all the amendments were adopted, the Secretary ordered that the 


'The proposals dealt with amending both a marketing order related to navel oranges and an 
order relating to Valencia oranges. Only the Valencia Marketing Order is at issue in this appeal. 
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referendum would provide for a vote on the entire order as amended. Thus, 
a vote against the referendum would lead to a termination of the entire order 
and complete deregulation of the orange industry." The published notice 
stated that "[t]he referendum ballot shall provide only for the approval or 
disapproval of the orders as amended and as hereby proposed to be 
amended." 49 Fed. Reg. 29071, 29088 (July 18, 1984). The notice included 
a "tendency finding" required by the AMAA, 7 U.S.C. § 608c(4), that "said 
order, as amended and as hereby further amended, . . . will tend to effectuate 
the declared policy of the act." 49 Fed. Reg. at 29088 (emphasis added). 

In mid-July the Secretary sent out a news release noting that, "Producers 
will vote on the entire order, including the proposed amendments, as a 
package." Some growers (notably Sunkist Growers, Inc.) apparently feeling 
they were being put in an unfair position by the package voting, lobbied the 
Secretary and Congress intensively for different voting procedures.” An initial 
ballot was mailed out allowing only for a vote in favor of the amended order 
in its entirety or in favor of terminating the marketing order. 

In late July, the Secretary reversed his position and sent out a notice 
amending the referendum order "to permit producers to vote on each of the 
proposed amendments." 49 Fed. Reg. 32080 (Aug, 10, 1984). Regardless of 
the vote on each amendment "the marketing orders [would be] continued." 
Id. New ballots were mailed. The growers ratified 13 of the 21 amendments. 


The appellant, Sequoia Orange Co., a handler of Valencia oranges,’ filed 
a petition with the Secretary challenging the validity of the amended 
marketing order. An administrative law judge ruled that the amendment to 
the referendum order changing the voting procedures was invalid because "it 
was not based on stated reasons showing its purpose" and was tainted by 
“improper considerations." The final rule that resulted from the referendum 
therefore also was invalid. A Judicial Officer for the Secretary reversed, 


The legislative efforts of the growers opposing the all-or-nothing approach to the 
amendments were successful. Congress attached "riders" to two agricultural appropriations bills 
stipulating that funds were contingent upon the Secretary allowing growers to vote for 
amendments to marketing orders separately. See Act of August 22, 1984, Pub. L. No. 98-396, 
1984 U.S.C.CA.N. (98 Stat.) 1369; Act of October 12, 1984, Pub. L. No. 98-473, 1984 
US.C.CA.N. (98 Stat.) 1837. 


°A handler is a person or organization "engaged in the handling of any agricultural 
commodity." 7 U.S.C. § 608c(1). The marketing order has a direct impact on the activities of 
handlers. 
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believing that the referendum procedure was a discretionary matter of agency 
procedure. 

Sequoia filed suit in district court claiming that the amended order was 
invalid because (1) separate voting on the amendments violated the AMAA; 
(2) the voting scheme was unconstitutional; (3) the decision to change the 
voting procedures was arbitrary and capricious; and (4) the new voting 
procedures did not comply with the requirements of the APA. On cross- 
motions for summary judgment, the district court ruled that the amended 
order was invalid because the change in referendum procedures was made 
without complying with the APA. The court left it to the Secretary to decide 
how to proceed. 


DISCUSSION 


The basis for the district court’s jurisdiction and the grant of summary 
judgment are reviewed de novo. KOLA, Inc. v. Unites States, 882 F. 2d 361, 
363, (9th Cir. 1989). We must determine if the district court correctly applied 
the relevant law. See Guaranty Nat’l Ins. Co. v. Gates, 916 F.2d 508, 511 (9th 
Cir. 1990). However, a correct result may be affirmed on alternative grounds. 
KOLA, 882 F.2d at 363. 

We agree with the simple approach of the district court in this complex 


case. The basic question is whether the Secretary’s action of changing the 
procedure for approving the amendments was subject to the APA’s notice and 
comment provisions. 


I. 


The Secretary concedes that Sequoia has standing to challenge whether 
the Secretary complied with statutory requirements in issuing the amended 
order. See also 7 U.S.C. § 608c(15) (Under the AMAA any handler subject 
to an order may appeal to the Secretary claiming the order "is not in 
accordance with law." The district courts are vested with equity jurisdiction 
to "review such ruling."); 5 U.S.C. § 702 (APA). However, the Secretary 
raises two initial objections to judicial review of his decision. He argues that 
judicial review is not appropriate because the details of conducting a voter 
referendum are committed to his exclusive discretion by law and that judicial 
review is impossible because there are no meaningful standards against which 
to judge the action. 
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A. 


The Secretary acknowledges that notice and a hearing are required before 
the issuance of an amendatory order. He argues, however, that because the 
language in the AMAA itself only states that "the Secretary may conduct a 
referendum" to determine grower approval, 7 U.S.C. § 608c(19) (emphasis 
added), and does not include any statutory language limiting the Secretary’s 
discretion, the referendum procedures are delegated solely to the Secretary’s 
discretion. If an action is "committed to agency discretion by law’ there is no 
review under the APA. 5 U.S.C. § 701 (a) (2). 

The Secretary relies on Freeman v. Hygeia Dairy Co., 326 F.2d 271 (Sth 
Cir. 1964). In Freeman a milk handler challenged the Secretary’s method of 
conducting a referendum among milk producers to amend a milk marketing 
order. Id. at 272. The order expanded the area covered by regulation from 
seven to nine counties. Jd. After a notice and hearing, "The Secretary directed 
that a referendum be conducted among .. . the nine counties which would be 
covered by the amended order." Jd. The handler complained that there should 
have been two separate referendums, one among the original seven counties 
and another among the two counties to be "annexed." Jd. at 273. The court 
rejected that argument and stated that "the details of a referendum, and the 
manner in which it is conducted, must be left exclusively in the hands of the 
Secretary." Id. The Secretary believes that in this case as well the procedure 
for the referendum lies exclusively in his discretion. 

The present appeal presents a different question than the one presented 
in Freeman. Freeman notes that “judicial review of an order which the 
Secretary has promulgated is limited to a review of the record from the 
administrative proceedings and to [a] determination whether such order was 
issued in accordance with law." Jd. In Freeman the referendum order, and the 
method of conducting the referendum, were promulgated after all of the 
statutory requirements (including notice and hearing) were met. Jd. at 274. 
In this appeal, however, Sequoia challenges the reversal of a choice of a voting 
method originally decided after a notice and hearing. Sequoia is challenging 
both the procedural process and the substantive decision. Unlike the Freeman 
case, there is no administrative record to review the abrupt decision to change 
the voting procedure. Freeman is different because Sequoia is arguing that 
the amended order was not issued in accordance with law. See Consolidated- 
Tomoka Land Co. v. Butz, 498 F.2d 1208, 1209-10 (Sth Cir. 1974) (upholding 
district court’s finding that a producers’ referendum was invalid "because it 
was not conducted in accordance with the provisions of [the AMAA] and the 
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regulations issued by the Department of Agriculture" and questioning the 
vitality of Freeman after intervening legislation making producers’ referendums 
mandatory). 

Judicial review is proper to determine if the Secretary complied with the 
procedural requirements of both the AMAA and APA in amending the 
marketing order. 


B. 


The Secretary also argues that there are no meaningful standards against 
which to judge the Secretary’s choice of referendum procedures because the 
statute leaves the referendum process to the Secretary’s discretion. Where a 
statute is drawn so broadly that there "is no law to apply" a court will not 
review an agency action. See Western Medical Enters., Inc. v. Heckler, 783 F.2d 
1376, 1380 (9th Cir. 1986) (quoting Citizens to Preserve Overton Park v. Volpe, 
401 U.S. 402, 410 (1971)). This exception to the general rule of judicial 
review under the APA is a narrow one. Jd. Furthermore, this determination 
is made on a case-by case-basis. See Abdelhamis v. Ilchert, 774 F.2d 1447, 
1449 (9th Cir. 1985); Suntex Dairy v. Block, 666 F.2d 158, 164 (Sth Cir.), cert. 
denied, 459 U.S. 826 (1982). 

In the present context, judicial review is not precluded. The AMAA does 
not state specifically that the Secretary management of referendum 
procedures is exempt from review. Although the statute gives the Secretary 
discretion to conduct a referendum to determine producer approval, judicial 
review is appropriate in this case. Sequoia contends that the Secretary failed 
to comply with the APA’s notice and comment provisions in altering the 
referendum procedures. The procedural process used to decide on 
referendum procedures is open to review. The APA and the AMAA provide 
the legal requirements that the Secretary must follow. 

The Secretary relies on Suntex Dairy, 666 F.2d at 163, which committed 
to the Secretary’s discretion the power to make findings that implementation 
of a marketing order was "the only practical means" to advance the declared 
policy of the AMAA. The Secretary’s reliance on this case is misplaced. The 
Secretary’s finding in Suntex Dairy followed directly from a tendency finding 
reached after proper notice and a hearing. Jd. at 162. Suntex Dairy is not 
applicable to an attack on the legality of the administrative process utilized by 
the Secretary. 
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The district court invalidated the amended marketing order because it 
concluded that the Secretary failed to comply with the APA’s notice and 
comment provisions when he altered the referendum procedures. The 
Secretary argues that the method of voting on amendments was an internal 
“rule[ ] of agency organization, procedure or practice" not subject to the 
APA’s notice and comment provisions.‘ 5 U.S.C. § 553(b)(A); See Southern 
Cal. Edison Co. v. F.E.R.C., 770 F.2d 779, 783 (9th Cir. 1985). Sequoia argues 
that the change in voting procedures was a substantive rule because it 
determined of the rights and interests of affected parties. 

We have "rejected the notion that procedural rules with a substantive 
impact are subject to the notice and comment requirements." Southern Cal. 
Edison Co., 770 F.2d at 783 (citing Rivera v. Becerra, 714 F. 2d 887, 880-91 
(9th Cir. 1983). Nevertheless, the APA’s exception for procedural rules 
usually is interpreted narrowly. See Reeder v. Federal Communications 
Comm’n, 865 F.2d 1298, 1305 (D.C. Cir. 1989); American Hosp. Ass’n v. 
Bowen, 834 F.2d 1037, 1044-45 (D.C. Cir. 1987). The line between a 
substantive and a procedural rule is a "hazy" one. American Hosp. Ass’n, 834 
F.2d at 1045. In this case, an overall view of the administrative action 
supports the district court’s decision. 


The first notice the Secretary published in the Federal Register indicated 
that the decision to amend the marketing order was rulemaking governed by 
the APA. 48 Fed. Reg. 11276, 11277 (March 17, 1983). This statement bound 
the Secretary to follow the procedural dictates of the APA. See, e.g., Arlington 
Oil Mills, Inc. v. Knebel, 543 F.2d 1092, 1095 n.6 (Sth Cir. 1976); Rodway v. 
United States Dep’t of Agriculture, 514 F.2d 809, 814 (D.C. Cir. 1975). The 
original decision of the Secretary was made after a lengthy hearing and the 


“The Secretary implies that an “arbitrary and capricious" standard of review should be 
applied to the Secretary’s decision not to comply with the notice and comment provisions of the 
APA. There is no authority for this proposition. The agency’s characterization of a rule a 
procedural is not determinative. See San Diego Air Sports, Ctr. Inc. v. F.A.A., 887 F.2d 966, 970 
(9th Cir. 1989). The APA’s language is mandatory (notice shall be given and interested persons 
shall be given an opportunity to participate). 5 U.S.C. § 553. Complying with the notice and 
comment provisions of the APA is not a matter of agency choice. See 5 U.S.C. § 706(2)(D) (The 
reviewing court shall set aside agency action found to be "without observance of procedure 
required by law."); 887 F.2d at 971 ("A substantive rule is invalid if the issuing agency fails to 
comply with the APA."). 
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review of extensive written comments. See 49 Fed. Reg. 29071 (July 18, 1984). 
The decision included a tendency finding that the marketing order, as 
amended therein, effectuated the terms of the AMAA. Id. at 29094. The 
decision adopted an all-or-nothing approach to the slate of amendments and 
made at least an implicit value judgment that without the amendments the 
marketing order should be terminated. The appellant’s brief itself states that, 
"The Secretary believed that by forcing an up-or-down vote on the entire 
order, including all the amendments, he could force producers to accept all 
the amendments." 

When confronted with industry pressure, the Secretary relented. After the 
final decision and proposed rule had been announced, and a ballot had been 
mailed to all growers, the Secretary changed his decision in respect to the 
voting procedure. No real explanation was provided for the reversal. There 
was no new tendency finding that with partial adoption of the proposed 
amendments the amended order would further the purposes of the AMAA. 

In concluding that the decision to alter the voting procedures was subject 
to the APA, the district court relied on Arlington Oil Mills, Inc. v. Knebel, 543 
F.2d 1092 (Sth Cir. 1976). In Arlington Mills the Secretary of Agriculture, 
after notice and hearings pursuant to the APA, made an initial decision on a 
crucial aspect of a peanut price support program (adjusting price support 
levels among various types of peanuts). Jd. at 1096. Following this 
announcement, farmers and shellers of peanuts protested, met with officials 
from the Department of Agriculture, and called upon "influential 
congressmen" to exert political pressure on the Department. Jd. at 1097. As 
in the present case, the efforts were successful. Without providing notice of 
his intention to reconsider the order or requesting any comment from the 
industry in general, the Secretary revoked the decision. Id. The Fifth Circuit 
held that the revocation of the original decision was invalid because the APA 
required the Secretary "to provide adequate notice that reconsideration was 
underway and to give all interested persons a reasonable opportunity to 
participate." Jd. at 1099. Similarly, the district court in this case felt the 
Secretary could not change a decision reached after notice and hearing 
without complying with the APA. 

The reasoning of Arlington Mills is relevant. We agree with its 
observation that the notice and hearing requirements might be meaningless 
"if after announcement of a rule, the agency could closet its intent to 
reconsider and completely undo the rule first made." Jd. at 1100. 

Another case cited by the district court, Walter Holm & Co. v. Hardin, 449 
F.2d 1009 (D.C. Cir. 1971), also is persuasive. In Hardin the court found that 
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regulations issued pursuant to a marketing order should not have been issued 
without following the procedural safeguards of the APA. See id. at 1016. The 
court explained: 


The essential point is that a procedure not requiring an 
opportunity for oral presentation to the Department on crucial 
matters, and not requiring evidence in the record, is a seed bed for 
the weed of industry domination. When the Secretary comes himself 
to make a determination of crucial facts and conclusions, he must 
think in terms of support in evidence and general standards, and 
cannot be guided solely by deference to industry desires. 


Id. The procedural safeguards of the APA help ensure that government 
agencies are accountable and their decisions are reasoned. See American Bus 
Ass’n v. United States, 627 F.2d 525, 528 (D.C. Cir. 1980); Rodway v. United 
States Dep’t of Agriculture, 514 F.2d 809, 817 (D.C. Cir. 1975) (APA’s purpose 
is to cause agency to respond to comments in a reasoned manner and explain 
how agency resolved problems). These safeguards should have been observed 
in this case. 

The Secretary’s original tendency finding concluded that, with twenty-one 
amendments, the marketing order would effectuate the purposes of the 
AMAA. 49 Fed. Reg. 29071, 29088 (July 18, 1984). The decision also 
indicated that without these amendments the marketing order should be 
terminated. Jd. In changing the voting procedure to allow the amendments 
to be voted on individually, the Secretary disregarded the tendency finding 
made in his proposed order. With the new voting procedure the order could 
survive with only partial adoption of the slate of amendments originally 
proposed. This change in course was not proper because the procedures of 
the APA were not followed and the Secretary failed to make a proper 
tendency finding as required by the AMAA. See 7 U.S.C. § 608c(4). 

Many of the problems that Sequoia complains of, the ex parte contacts, 
the consideration of improper factors, Sunkist’s alleged domination of the 
industry through bloc voting, and political pressure, would have been avoided 
or diminished by following the APA’s procedures. Even if these problems are 
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not as real and significant as alleged by Sequoia,” the appearance and 
integrity of the decision-making process would have benefited from a more 
formal procedure. The Secretary led parties to believe that the referendum 
procedure was a contested issue. In the notice of the proposed amendments, 
the Secretary noted that one company, Exeter Orange Co., filed a written 
exception that "discussed referendum procedure issues." 49 Fed. Reg. 29071, 
29074 July 18, 1984). The Secretary responded that, "[T]his decision contains 
. . . the procedures to be observed in such referenda." Jd. The vigorous 
objection to the voting procedure originally decided upon illustrates that the 
referendum procedure was an important part of the entire proposal to amend 
the marketing order and not merely a procedural nicety. The Secretary was 
bound to follow the APA in reversing his original decision. 


The district court invalidated the amended marketing order and left it to 
the Secretary to decide how to proceed. Sequoia would like us to go further. 
Sequoia believes the decision to change the referendum procedure was 
arbitrary and capricious, so we should overturn the decision and remand to 
the Secretary with instructions to limit the approval referendum for the 
marketing order to a vote on a single package. We decline Sequoia’s 
invitation. 

An agency action should be set aside if it is "arbitrary, capricious, and 
abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. 

§ 706 (2)(A); Southern Cal. Edison Co. v. F.E.R.C., 770 F.2d 779, 782 (9th Cir. 
1985). Sequoia asserts that the procedural irregularities in adopting the new 


*The Deputy Secretary of Agriculture, John Ford, stated in a declaration that "the Secretary 
was in effect politically blackmailed into abruptly and without rational reason or legal 
justification changing the Final Decision. Despite three years, hundreds of thousands of dollars, 
and hundreds of thousands of hours in this proceeding, the basic decision and the resulting 
outcome of it was made in a one-minute or three-minute phone call from the president of 
Sunkist, R.L. Hanlin, to the Secretary." 


*Sequoia also argues that the Department of Agriculture was required by the Freedom of 
Information Act to publish it in the Federal Register. 5 U.S.C. § 552(a). This argument is 
meritless, Notice was published in the Federal Register. 49 Fed. Reg. 32080 (Aug. 10, 1984). 
Furthermore, the action could not be challenged on this basis by Sequoia because Sequoia has 
failed to show that it was prejudiced by the alleged lack of publication. See Coos-Curry Elec. Co- 
op v. Jura, 821 F.2d 1341, 1347 (9th Cir. 1987). 
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voting procedures rendered the action arbitrary. However, in light of our 
holding that the APA’s notice and comment provisions applied to the 
Secretary's action, a remand to allow these procedures to be followed is 
adequate. 

Sequoia also maintains that the change in voting procedure was 
inconsistent with the statutory scheme, the Secretary’s regulations, and the 
spirit of the AMAA and the policies of the Department of Agriculture. These 
are questions properly addressed first by the Secretary upon remand. 

A remand with specific instructions on how the Secretary should hold the 
referendum is too great a step. As the district court noted, many years have 
now passed. The “procedural invalidity [of the decision to change the voting 
procedure does not warrant] . . . the total displacement by the court of the 
Secretary’s function." Arlington Oil Mills, 543 F.2d at 1101. We leave it to the 
Secretary to proceed. See id. 


IV. 


Finally, Sequoia argues that the voting scheme unconstitutionally delegated 
law-making to a minority of growers. This argument is untenable. In United 
States v. Rock Royal Co-op., 307 U. S. 533, 577-78 (1939), the Court upheld 
the AMAA’s requirement of producer approval of marketing orders. The 
Court cited Currin v. Wallace, 306 U.S. 1, 16 (1939), which stated that 
requiring producer approval of a regulation was not an unconstitutional 
delegation of power but a legitimate condition precedent to the exercise of 
authority. The Secretary's determination that amendments were necessary to 
the marketing order, and his implicit determination to implement an order 
with only those amendments approved by 75% of growers (or growers growing 
two-thirds of the total crop) was not an unconstitutional delegation of power. 
Cf. Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479, 1488 (9th Cir. 1992) ("the 
Secretary is free to seek advice from whatever sources he deems appropriate, 
so long as he or his delegate . . . retains ultimate authority"). (citation 
omitted). 

The decision of the district court is AFFIRMED. 

AFFIRMED. 
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DEPARTMENTAL DECISIONS 


AGRICULTURAL MARKETING AGREEMENT ACT 


In re: FRAZIER NUT FARMS, INC. 
92 AMA Docket No. F&V 981-13. 
and 
In re: CAL-ALMOND, INC., and GOLD HILLS NUT CO., INC. 
92 AMA Docket No. F&V 981-14. 
Decision and Order filed September 21, 1992. 


Almonds — Assessments on almonds — Reserve requirements — Retroactive regulations — 
APA notice and comment requirements — Due process and equal protection rights — Free 
speech under First Amendment — Substantial basis and purpose statement — Promotion 
activities — Creditable advertising expenditures — Bias. 


The Judicial Officer affirmed the Decision and Order by Chief Judge Palmer under § 8c(15)(A) 
of the Agricultural Marketing Agreement Act of 1937, which dismissed the Petitions filed by 
handlers subject to the Federal Marketing Order Regulating the Handling of Almonds Grown 
in California primarily on the basis of Jn re Cal-Almond, Inc. (Cal-Almond I) (Mar. 8, 1991) and 
In re Saulsbury Orchards & Almond Processing, Inc. (Jan. 23, 1991). 


Martha A. Leary, for Respondent. 

Brian C. Leighton, Fresno, CA, for Petitioners. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


These proceedings were instituted by Petitions filed pursuant to section 
8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing Order Regulating 
the Handling of Almonds Grown in California (7 C.F.R. pt. 981).” 

On July 15, 1992, Chief Administrative Law Judge Victor W. Palmer 
(ALJ) filed an Initial Decision and Order dismissing the Petitions on the 
merits. 

On August 13, 1992, Petitioners appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 


“See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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US.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35)."” On 
September 9, 1992, the case was referred to the Judicial Officer for decision. 

Pursuant to the Rules of Practice (7 C.F.R. § 900.66), I am adopting the 
ALJ’s Initial Decision as the final Decision, with trivial editorial changes not 
specified. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


These proceedings were instituted by a petition filed by Frazier Co., Inc., 
on November 13, 1991, and a second petition filed by Cal-Almond, Inc., and 
Gold Hills Nut Co., Inc., on December 10, 1991. The petitions were initiated 
pursuant to 7 U.S.C. § 608c(15)(A) of the Agricultural Marketing Agreement 
Act of 1937 (AMAA). Petitioners allege that they are almond handlers who 
have been required to assume added monetary obligations and have been 
denied business opportunities under unlawful provisions of the Marketing 
Order and the implementing regulations which control the handling of 
almonds grown in California. Respondent, the Administrator of the 
Agricultural Marketing Service, filed a motion to dismiss Frazier’s petition on 
January 6, 1992, on the grounds that it was not filed in good faith, in that the 
allegations that the Order is unlawful have already been adjudicated. 
Respondent moved to dismiss Cal-Almond and Gold Hills’ petition on January 
16, 1992, on the grounds that it failed to state a cognizable challenge to the 
Almond Marketing Order (7 C.F.R. part 981; "Order"), and that it was not 
filed in good faith, in that the allegations that the Order is unlawful have 
already been adjudicated. 

On March 20, 1992, I conducted a telephone conference to determine the 
most efficient procedure for adjudicating both petitions which concern 
substantially the same facts and legal issues. Participating in the conference 
were Brian Leighton, attorney for Petitioners, and Norma J. Morgan and 


“The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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Martha A. Leary, attorneys, Office of the General Counsel, United States 
Department of Agriculture, representing Respondent. None of the parties 
believed it would be necessary or efficient to hold oral hearings. 

The parties agreed (Summary of Teleconference, issued March 24, 1992) 
that many of the issues in the current petitions have been previously decided 
by the Secretary’s Judicial Officer. Decisions by the Judicial Officer on 
identical issues are binding on an administrative law judge, until the Secretary 
changes positions on the issues, or is conclusively reversed. David Harris, 50 
Agric. Dec. 683, 712-713 (1991). Petitioners agree that in respect to those 
issues, I am obligated to dismiss them on the merits when the alleged facts 
are assumed to be true and then evaluated in the light of Departmental 
precedents. 

The Judicial Officer has previously addressed Petitioners’ allegations that 
the regulations which imposed the rates of assessment on handled almonds for 
the crop years prior to 1987-1988 and for the crop years 1988-1989 and 1990- 
1991 were not in accordance with law. To permit a decision on the merits as 
to whether the rulemaking decisions establishing the rates of assessment for 
the crop years 1987-1988, 1989-1990, and 1991-1992 were in accordance with 
law, the rulemaking records for those rates of assessment have been made 
part of the record of these proceedings. The rulemaking record for the 
underlying regulation establishing the 1991-1992 reserve requirement has also 
been made part of the record of these proceedings to permit a decision on the 
merits whether that rulemaking decision was in accordance with law. The 
parties have agreed that the petitions’ remaining allegations require rulings on 
Respondent’s motion to dismiss. 

On April 15, 1992, an order was entered granting Respondent’s motion for 
consolidation of these proceedings respecting the two petitions. On April 24, 
1992, Respondent’s attorneys filed the rulemaking records, identified supra, 
which have been made a part of the record of these proceedings. The parties 
filed stipulations to the accuracy of those rulemaking records on May 26, 1992. 
For the reasons hereinafter stated, the petitions are dismissed with prejudice. 


Findings and Conclusions 


. The rule-making decisions establishing the rates of assessment for the 
crop years 1984-1985 through 1991-1992 were in accordance with law. 


Petitioner Frazier ({ 30) contends that the regulations establishing rates 
of assessment for the crop years 1984-1985 through 1991-1992 were in 
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violation of the Administrative Procedure Act (APA) because they were 
arbitrary and capricious and there was no substantial purpose and basis for 
their adoption. Frazier further challenges these rates of assessment through 
allegations that the generic advertising program, which is supported by 
assessments, also lacked substantial basis and purpose. Petitioners 
Cal-Almond and Gold Hills make these same allegations ({ 28) regarding the 
rates of assessment for the crop years 1988-1989 through 1991-1992. As 
additional basis for their challenge to the rates of assessment, Cal-Almond 
and Gold Hills allege that there was no substantial basis and purpose for the 
creditable advertising program or for the Almond Board’s budget during the 
crop years 1988-1989 through 1991-1992. The Frazier petition also contends 
({ 29) that the rates of assessment for the crop years 1984-1985 through 1986- 
1987 were unlawful on the additional basis that the Secretary did not employ 
notice and comment rulemaking when issuing them. 


1. Crop Years 1984-1985 through 1986-1987, 1988-1989 and 1990-1991. 


Petitioners have subsequently agreed (Summary of Teleconference, issued 
March 24, 1992) that all of these allegations regarding the rates of assessment 
issued during the crop years prior to 1987-1988, and for crop years 1988-1989 
and 1990-1991,’ have been decided in Respondent’s favor by the prior 
decisions of the Judicial Officer, in Saulsbury, 50 Agric. Dec. 23, 136-155 
(1991), affd sub nom. Cal-Almond, Inc. v. United States Dep’t of Agric., No. 
CV-F-91-064 REC (E.D. Cal. June 3, 1992); Cal-Almond, Inc., I, 50 Agric. 
Dec. 183, 208-211 (1991), affd Cal-Almond, Inc. v. United States Dep’t of 
Agric., No. CV-F-91-123 REC (E.D. Cal. June 3, 1992); and Cal-Almond, Inc., 
II, 50 Agric. Dec. 1445, 1452 (1991), appeal docketed, No. CV-F-91-685 REC 
(E.D.Cal. Dec. 16, 1991). The basis and purpose of the annual assessment 
rate is clear from the statutory scheme, which mandates that each handler be 
obligated for a pro-rata share of Almond Board expenses. 7 U.S.C. § 
610(b)(ii). In affirming the Judicial Officer’s decision in Saulsbury, the United 
States District Court for the Eastern District of California rejected the same 
challenge to the assessment rules which Petitioners premise upon alleged 
insufficient basis and purpose for the advertising programs. The district court 
upheld the assessment rules stating that where the basis and purpose of a rule 


Section A. 2. infra addresses Petitioners’ allegations as they relate to the rates of assessment 
for crop years 1987-1988, 1989-1990 and 1991-1992, which are being reviewed for the first time. 
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can be determined sufficiently to permit judicial review, the rule may be 
upheld. Cal-Almond, Inc. v. United States Dep’t of Agric., No. CV-F-91-064 
REC, slip op. at 15-16. Regarding the sufficiency of the statements of basis 
and purpose for rules of assessment, the court noted: 


[A] court must examine not only whether an agency’s promulgation 
of a challenged regulation complies with the procedural requirement; 
it must also determine whether, in light of the nature and content of 
the regulation and of the underlying legislation, the extraneous 
material which may be available to explain the basis and purpose of 
the agency action, and the quantum of action taken in reliance on the 
regulation, any procedural flaw so subverts the process of judicial 
review that invalidation of the regulation is warranted. 


Id. at 13 (quoting Alabama Ass’n of Ins. Agents v. Board of Governors of Fed. 
Reserve Sys., 533 F.2d 224, 236-237 (Sth Cir. 1976), modified on other grounds, 
558 F.2d 729 (Sth Cir. 1977), cert. denied, 435 U.S. 904 (1978)). 

The district court also upheld the Judicial Officer’s decision that the 
Secretary was not required to promulgate the annual rates of assessment and 
Almond Board budgets for the crop years 1984-1985 to 1986-1987 by notice 
and comment rulemaking. The court cited the following reasons for its 
holding: (1) the budget approval process is exempted from the rulemaking 
requirement as rules of agency organization, procedure or practice; (2) the 
rate of assessment is determined by a statutorily required calculation; (3) 
adequate opportunity for public comment was provided at the open Board 
meetings which preceded the Almond Board’s recommendations for its budget 
and rate of assessment; (4) handlers were immediately notified of the Board’s 
recommendation for rates of assessment, which became the final rates during 
these years; and (5) the time frame for the budget proposal and 
determinations of anticipated expenses and crop yields could not be readily 
pushed back. Jd. at 4-10. In any event, if the failure to employ notice and 
comment rulemaking had been found to be in error, it would have been 
harmless error. Jd. at 10 (citing Riverbend, 958 F.2d 1479, 1487-1488 (9th Cir. 
1992)). 


2. Crop Years 1987-1988, 1989-1990 and 1991-1992. 


I have carefully reviewed the rulemaking records for the 1987-1988, 1989- 
1990 and 1991-1992 rates of assessment and I conclude that Petitioners’ 
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challenges to the sufficiency of basis and purpose of those regulations are also 
unfounded. Under the arbitrary and capricious standard of review, which is 
the controlling standard for these rulemaking decisions, the Secretary’s action 
in adopting the final rules is presumed valid. Citizens to Preserve Overton 
Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). The questions on review are 
“whether the decision was based on consideration of the relevant factors and 
whether there has been a clear error in judgment. Although this inquiry into 
the facts must be searching and careful, the ultimate standard of review is a 
narrow one," and the judgment of a reviewing judge may not be substituted 
for that of the agency. Jd. In order to prevail, Petitioners must show that the 
record cannot sustain the Secretary’s conclusions, not merely that reasonable 
alternatives existed. In re: Sequoia Orange Co., 47 Agric. Dec. 2, 86-91 (1988), 
aff'd in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV- 
F-88-89 EDP (E.D. Cal. June 14, 1989), affd in part, rev’d in part and 
remanded, 958 F.2d 1479 (9th Cir. 1992); Saulsbury, 50 Agric. Dec. at 53-55. 

The Secretary employed notice and comment rulemaking when he 
established the rates of assessment for the crop years at issue. The final rules 
for the 1987-1988, 1989-1990, and 1991-1992 assessments, 53 Fed. Reg. 12,374- 
12,376 (1988); 54 Fed. Reg. 46,605-46,607 (1989); 56 Fed. Reg. 48,729-48,730 
(1991), clearly set out the method of calculation used by the Board in making 
its recommendations for rates of assessment and the specific projections of 
anticipated expenditures and expected poundage, upon which the 
recommended rates were based. 

The final rules show that the Secretary considered all relevant 
information, including the timely comments submitted by Petitioners’ attorney 
in 1988 and 1989.2 The Secretary responded to Mr. Leighton’s comments 
which raised the same arguments that Petitioners pose in the current petitions. 
In response to concerns about the effectiveness of the advertising programs, 
the Secretary explained the Department’s belief that generic promotion and 
handler brand advertising benefit all handlers by increasing demand for 
almonds, and do not, as Petitioners contend, benefit only those handlers 
having a specific brand to advertise. 53 Fed. Reg. 12,375 (1988). 

In the final rule setting the rate of creditable assessment for 1987-1988, 
the Secretary responded directly to Mr. Leighton’s concerns about the fairness 
of the creditable advertising program. The 1987 amendment to the 


*Petitioners Cal-Almond and Gold Hills’ claims regarding untimely comments submitted after 
expiration of the 1991 comment period are addressed below. 
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regulations increased to 150% the creditable value of payments made to the 
Board for generic promotion. The final rule explains that this amendment 
was responsive to the needs of small handlers and other handlers whose 
marketing strategy does not include brand advertising. 52 Fed. Reg. 45,610 
(1987). 

Petitioners Cal-Almond and Gold Hills contend ({ 35) that the Secretary’s 
decision not to consider comments received after the comment period for the 
1991-1992 rate of assessment had expired was arbitrary and capricious and 
contrary to the APA. Petitioners allege no legal or factual basis for their 
claim. Although Petitioners characterize the twenty days allowed for comment 
as unreasonable, no specific length of comment period is prescribed by the 
APA, which requires only that interested persons have "an opportunity to 
participate in the rulemaking through submission of written data, views or 
arguments. ..." Cal-Almond I, 50 Agric. Dec. at 199 (quoting 5 U.S.C. 
§ 553(c)). Accord Riverbend, 958 F.2d at 1484. The courts have held that an 
agency has discretion to determine the procedures necessary to provide "full 
and fair opportunity to comment on all significant issues in the rulemaking 
proceeding." Cal-Almond I, 50 Agric. Dec. at 199 (quoting Phillips Petroleum 
Co. v. EPA, 803 F.2d 545, 559 (10th Cir. 1986) and citing Vermont Yankee 
Nuclear Power Corp. v. NRDC, 435 U.S. 519, 543 (1978) and FCC v. Schreiber, 
381 U.S. 279, 290 (1965)). Agency procedures are upheld unless they are 
shown to be arbitrary, capricious or an abuse of discretion. Jd. (citing Phillips 
Petroleum Co. v. EPA, 803 F.2d at 559). 

The final rules for the 1989-1990 and 1991-1992 crop years sufficiently 
explain the basis and purpose for the Almond Board budgets which 
Petitioners Cal-Almond and Gold Hills challenge ({ 28). The rules set forth 
the projected Board expenditures by budget category and list the following 
figures on which the projections are based: (1) actual expenditures for the 
previous year, (2) expected marketable production, and (3) estimated 
creditable handler expenditures for market promotion. 54 Fed. Reg. 46,605; 
56 Fed. Reg. 48,729. The 1991-1992 budget also reflects anticipated cash 
carryin and indicates new Board activities accounting for major increases. 

Finally, Petitioners Cal-Almond and Gold Hills state ({ 28) that their 
challenge to rates of assessment is grounded, in part, upon allegations that the 
promotional and advertising programs and the creditable advertising programs 
are ineffective. Challenges asserting the subsequent ineffectiveness of market 
order provisions are not justiciable in a § 608c(15)(A) proceeding, which 
properly addresses only whether the provisions are in accordance with law, 
i.e., whether the Secretary exceeded his lawful authority when he promulgated 
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the provisions of the Order. It is well established that "the lawfulness of a 
marketing order must be judged by the facts contained in the promulgation 
hearing record rather than by facts Petitioners would seek to introduce at a 
§ 8c(15)(A) hearing." Sequoia Orange Co., 41 Agric. Dec. 1511, 1521 (1982) 
(citations omitted), aff'd, No. CV-F-83-269 (E.D. Cal. Dec. 21, 1983). Accord 
Wileman Bros. & Elliott, Inc., II, 50 Agric. Dec. 1165, 1209 (1991), appeal 
docketed, No. CV-F-90-473 OWW (E.D. Cal. Oct. 7, 1991). "The order must 
stand or fall upon the basis of evidence before the Secretary during the 
promulgation proceedings, and additional evidence is not relevant or 
admissible in the § 8c(15)(A) proceeding." In re: Leonberg, 32 Agric. Dec. 
763, 792 (1973), quoted in Sequoia Orange, 41 Agric. Dec. at 1521. 
Specifically, it has been held that "evidence cannot be received at an 
adjudicatory hearing instituted under § 8c(15)(A) ... relating to the 
desirability of order provisions or the need for amendment ...." Jn re: 
Belridge Packing Corp., 48 Agric. Dec. 16, 29 (1989) (emphasis added), appeal 
docketed sub nom. Farmers Alliance for Improved Regulation (FAIR) v. Yeutter, 
No. 89-0959-RCL (D.D.C. Apr. 7, 1989). Questions relating to the policy or 
wisdom of the Act or provisions of the Order, including the effectiveness of 
a promotional campaign, are properly addressed by an appeal to Congress or 
a request for amendment through formal rulemaking. Wileman II, 50 Agric. 
Dec. at 1218. Petitioners can also seek redress by requesting that the 
Secretary, in his supervisory capacity, disapprove continued advertising, in view 
of the evidence, if any exists, that the planned advertising cannot reasonably 
be expected to bring increased returns to producers. See 7 CFR. 
§ 981.41(d)(3). 

After evaluation of the rulemaking records, I conclude that there was 
sufficient basis and purpose for the 1987-1988, 1989-1990 and 1991-1992 
assessment regulations, when issued, and that the rulemaking decisions 
establishing those rates of assessment were in accordance with law. 


B. Almond Order provisions which establish promotional programs 
supported by handler assessments, and provisions allowing credit toward 
assessment obligations for individual promotional activities, are in 
accordance with the United States Constitution, the AMAA, and the 
Order. 


Petitioners contend (both petitions {{ 22 and 23) that the requirement, 
pursuant to 7 C.F.R. §§ 981.41 and 981.441, that they advertise or pay 
assessments to the Almond Board in lieu of advertising, violates Petitioners’ 
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rights under the First Amendment. This issue was decided in Saulsbury, 50 
Agric. Dec. at 90-94 (citing Frame, 885 F.2d 1133 (3d Cir. 1989), cert. denied, 
493 U.S. 1094 (1990)). Although the First Amendment rights of handlers are 
implicated by the regulations implementing the advertising and promotional 
programs, the provisions comply with the constitutional standard for regulation 
of commercial speech. This standard, known as the rational basis test, 
requires only that the regulations be reasonably related to an important 
governmental interest. The Judicial Officer has found that "the advertising 
program provides a necessary end to achieving the goals of the Order, by 
promoting the sale and consumption of almonds." Saulsbury, 50 Agric. Dec. 
at 94. The intrusion on handlers’ rights is slight and justified by the 
governmental interest in preserving the almond industry. Jd. Furthermore, 
nothing in the AMAA or the Order restricts Petitioners’ right to advertise on 
their own. See Wileman II, 50 Agric. Dec. at 1219. 

Petitioner Frazier claims ({{ 25, 35) that the Almond Board’s 
determination of whether individual promotional activities are creditable 
violates its rights under the First Amendment, and the Due Process and Equal 
Protection clauses of the Constitution. These challenges also fail. The district 
court has affirmed the Judicial Officer’s finding that the regulations governing 
assessment credit for individual advertising do not violate free speech. The 
court found that the regulations do not compel handlers to advertise nor 
impede their right to engage in any form of advertising or promotion. The 
only restriction is on the handlers’ ability to receive credit for the form of 
promotion chosen. Cal-Almond, Inc. v. United States Dep’t of Agric., No. CV- 
F-91-064 REC, slip op. at 19. 

Regarding Petitioners’ due process claim, the Department’s decision in 
Cal-Almond, Inc., 50 Agric. Dec. 171, 178-179 (1991), aff'd, Cal-Almond, Inc. 
v. United States Dep’t of Agric., No. CV-F-91-122 REC (E.D. Cal. June 3, 
1992), held that permitting the Almond Board to determine whether a handler 
should be allowed credit for its advertising expenditures was not a violation 
of due process rights, since the Board acts subject to the Secretary’s approval 
and according to his standards. Due process safeguards are met by the 
Secretary’s general oversight and the individual handler’s ability to appeal 
Board determinations to the Secretary. The Secretary’s supervisory role 
respecting the Board belies the allegation ({ 25) that the Department is 
uninvolved in credit determinations. 

Nor can Petitioners’ equal protection challenge be sustained. The 
Supreme Court held in City of Dallas v. Stanglin, 490 U.S. 19 (1989), that the 
rational basis test is the proper standard by which to judge an economic 
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regulation that does not implicate a suspect class or impinge upon a 
constitutionally protected right. In Saulsbury, 50 Agric. Dec. at 90-94, it was 
held that the advertising assessment regulations, as a whole, including the 
creditable assessment provisions, meet the rational basis standard. 
Accordingly, Petitioners’ challenge must fail. 

Petitioner Frazier alleges ({ 26) that the procedure used by the Almond 
Board to determine whether advertisements are creditable constitutes an 
unlawful sub-delegation of authority to the Board. This issue was settled by 
the decision in Cal-Almond, Inc., 50 Agric. Dec. at 177-178 (citing Sequoia 
Orange Co., 45 Agric. Dec. 11, 36-39 (1986)), which rejected the same 
challenge. The Secretary may lawfully delegate administrative functions to an 
industry group such as the Almond Board, provided that the group functions 
subordinately to the Secretary and follows standards prescribed by him. The 
Almond Board staff's initial determination of creditability is in accordance 
with the formally adopted regulations set forth at 7 C.F.R. § 981.441. All 
determinations are appealable to the Advertising Committee, the full Board 
and the Secretary. The process provides sufficient oversight to meet 
constitutional requirements. Cal-Almond, Inc. v. United States Dep’t of Agric., 
No. CV-F-91-064 REC, slip op. at 20-23. 

Petitioners also contend that the promotional programs (Cal-Almond 
petition Ff 25, 33, Frazier petition § 32) and the creditable advertising 
regulations (both petitions { 24) have the discriminatory effect of benefitting 
those handlers who sell storeshelf almonds, while providing no benefit to 
Petitioners. Petitioners contend that because of this alleged discriminatory 
effect, the regulations violate their rights under the First Amendment and the 
Equal Protection Clause. These claims fail, as did the previous constitutional 
challenges, because the regulations meet the rational basis standard. 

In addition, Petitioners cannot challenge the lawfulness of a marketing 
order provision by introducing evidence of the provision’s subsequent effect. 
As previously noted, a substantial evidence challenge to market order 
provisions can only be based, in a § 608c(15)(A) proceeding, on evidence 
received in the promulgation proceedings. Claims alleging that a provision of 
the Order has an inappropriate effect should be presented in an appeal to 
Congress, or as a request for amendment of the Order addressed to the 
Secretary in his rulemaking capacity. Wileman II, 50 Agric. Dec. at 1218. 
Inasmuch as Petitioners have not challenged the formal rulemaking records 
establishing the promotional programs and the assessment obligations, 
Petitioners are barred from challenging the regulations on the basis of their 
effect. See Asakawa Farms, 50 Agric. Dec. 1144, 1151 (1991). 
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Petitioners contend (Cal-Almond petition { 33, Frazier petition { 32) that 
because of the alleged unequal effect, the advertising programs violate the 
express and implied intent of the AMAA. This claim also is unfounded. 
Section 608c(6)(I) of the AMAA specifically authorizes the use of assessments 
for such programs. 7 U.S.C. § 608c(6)(I). The claim of compelled speech 
which Petitioners Cal-Almond and Gold Hills base on the alleged unequal 
effect of the programs (Cal-Almond petition { 25) is similarly without merit. 
The Supreme Court has not recognized a right to refrain from commercial 
speech. See Wileman II, 50 Agric. Dec. at 1218-1219. 

Petitioners’ contention (Cal-Almond petition { 33, Frazier petition { 32) 
that the generic advertising program violates section 981.41(d)(1) of the 
Order, because it allegedly benefits only handlers with storeshelf almonds, is 
inapposite. The regulation which Petitioners cite prohibits direct reference to 
particular brands, but does not address disparate effects of advertising 
programs such as that alleged by Petitioners. 7C.F.R. § 981.41(d)(1). 
Therefore, each of Petitioners’ claims, based upon alleged unequal effect of 
the advertising programs, fails to support a challenge to the Order. 

Petitioners contend (Cal-Almond petition { 39, Frazier petition { 37) that 
the creditable advertising provisions contained in the marketing order, 7 
C.F.R. §§ 981.41 and 981.441, unlawfully conflict with § 608c(10) of the 
AMAA, which prohibits restrictions on advertising. In Sau/sbury, 50 Agric. 
Dec. at 133, this claim was denied on grounds that the challenged provisions 
regulate the ability to receive credit for advertising, but do not restrict the 
handler’s ability to advertise. Congress was aware of the existing prohibition 
of advertising restrictions, when it amended the AMAA to permit creditable 
advertising. If no guidelines were applied to the crediting of advertising 
expenditures, Congress’s intent that credits only be available for advertising 
which is likely to benefit the industry would be frustrated. Cal-Almond, Inc. 
v. United States Dep’t of Agric., No. CV-F-91-064 REC, slip op. at 16-19. 

Finally, Petitioners allege (Cal-Almond petition { 40, Frazier petition { 
36) that the advertising regulations violate their rights under the California 
Constitution governing free speech and privacy interests. However, as 
Petitioners Cal-Almond and Gold Hills concede (Cal-Almond and Gold Hills’ 
Response and Opposition to USDA’s Motion to Dismiss Petition at 5), under 
the Supremacy Clause, U.S. Const. art. VI, cl. 2, the First Amendment of the 
United States Constitution overrides the free speech clause of the California 
Constitution and Petitioners’ arguments based on it may not be considered 
here. 
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C. Handler assessments for the crop years 1984-1985 through 1991-1992 
were not unlawful though retroactive. 


Petitioner Frazier ({ 33) contends that the handler assessments for 1984- 
1985 through 1991-1992 were unlawful as applied to almonds received by 
Petitioner before publication of the final rule establishing the rate of 
assessment. Petitioners Cal-Almond and Gold Hills ({ 29) join Frazier’s 
allegation as it relates to the crop years 1988-1989 through 1991-1992. This 
issue too has been decided in Respondent’s favor. In Cal-Almond I, 50 Agric. 
Dec. at 212 (citing Saulsbury, 50 Agric. Dec. at 163-170), the Judicial Officer 
reversed that part of the ALJ’s decision, which had held that the Secretary’s 
1988-1989 rate of assessment was unlawfully retroactive, as it applied to 
almonds received by handlers before the rate of assessment was published. 
In affirming the Judicial Officer’s conclusion, the district court likewise held: 
"The fact that the actual amount of expenses and the rate of assessment are 
not in place by final rule on July 1 does not, in the court’s judgment, make a 
later final rule retroactive and does not change anything in terms of what a 
handler is going to be required to pay." Cal-Almond, Inc. v. United States 
Dep’t of Agric., No. CV-F-91-064 REC, slip op. at 12. 


D. Assessments on reserve almonds were in accordance with law. 


Petitioners challenge (Frazier petition { 34, Cal-Almond petition {{ 30, 
34) the Secretary’s imposition of assessments on any almonds held in reserve 
or sold through reserve outlets, as arbitrary and capricious, contrary to the 
AMAA, and as an unconstitutional taking without just compensation. These 
challenges are controlled by the decision in Saulsbury, 50 Agric. Dec. at 89, 
which held that assessments are lawfully imposed on the basis of the amount 
of almonds received by handlers for their own account. 7 C.F.R. § 981.81(a). 
It is irrelevant that almonds on which assessments are levied are subsequently 
assigned, as reserve, to be held for the account of the Board. Furthermore, 
the handler does not forfeit beneficial ownership in reserve almonds. Cal- 
Almond, Inc. v. United States Dep’t of Agric., CV-F-064 REC, slip op. at 26. 
Inasmuch as the assessments on almonds received by handlers and assigned 
for reserve are indistinguishable from the assessments on other almonds 
received by handlers, Petitioners’ challenge necessarily fails. 


E. The rule-making decision establishing the reserve requirement for the 
crop year 1991-1992 was in accordance with law. 
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Petitioners Cal-Almond and Gold Hills contend ({ 31) that the reserve 
rule for the 1991-1992 crop year was arbitrary and capricious and not based 
upon substantial evidence. However, the rulemaking record, 56 Fed. Reg. 
58,841-58,844 (1991), demonstrates sufficient basis and purpose for the 
reserve. The final rule clearly sets out the calculations used by the Almond 
Board in its recommendation for a reserve with specific reference to the 
projected harvest, carryin amounts, carryover amounts, and expected trade 
demand. The rule explains the policy considerations which indicate that a 
reserve is necessary, including the promotion of orderly marketing conditions, 
improvement of returns to growers and avoidancé of fluctuation in prices and 
supplies. The final rule demonstrates that the Secretary responded to 
comments, including concerns raised by Petitioners’ attorney, and considered 
them along with the recommendations of the Almond Board, and other 
available information, in reaching his conclusion that the ten percent reserve 
would "tend to effectuate the declared policy of the Act." I conclude that the 
rulemaking decision imposing the 1991-1992 reserve requirement was not 
arbitrary and capricious, was based upon substantial basis and purpose, and 
was in accordance with law. 


F. The 1991-1992 reserve requirement is not unlawfully retroactive, and is 
in accordance with law. 


Petitioners Cal-Almond and Gold Hills allege ({ 32) that the 10% reserve 
established by the Secretary for the 1991-1992 crop year was unlawfully 
retroactive, as applied to almonds which handlers received before publication 
of the final rule imposing the reserve. However, the district court has 
affirmed a decision by the Judicial Officer that an earlier almond reserve was 
not unlawfully retroactive. Although the court found the reserve rule to be 
"fully retroactive" under the standards enunciated in Bowen v. Georgetown 
Univ. Hosp., 488 U.S. 204 (1988), it nevertheless concluded that the AMAA 
evidenced a Congressional intent to allow retroactive rulemaking to enable the 
Secretary to achieve equitable apportionment of handler obligations under a 
reserve and to further various objectives of the AMAA. Cal-Almond, Inc. v. 
United States Dep’t of Agric., No. CV-F-91-123 REC, slip op. at 8-10. 

Petitioners Cal-Almond and Gold Hills contend ({ 37) that the reserve 
requirement for the crop year 1991-1992 is contrary to law because the 
Almond Board has not provided handlers with Agericy Agreements as 
required by the Marketing Order. The Judicial Officer recently addressed a 
similar challenge to the 1987-1988 reserve and found the issue moot, where 
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no evidence was presented that the Petitioners requested agreements. Jn re: 
Calabrese et al., 51 Agric. Dec. 116, 122 (1992), appeal docketed sub nom. 
Balice v. United States Dep’t of Agric., No. CV-F-92-5108 OWW (E.D. Cal. 
Feb. 20, 1992). Petitioners in the instant case similarly have not alleged that 
any such request was made, and the challenge as framed must be rejected. 


G. Claims unrelated to the legality of the Order or the legality of 
obligations imposed in connection with the Order are not justiciable in 
this § 608c(15)(A) proceeding. 


Petitioners (Cal-Almond petition ¢ 26 and Frazier petition { 27) allege 
that Almond Board members who are connected to Blue Diamond have bloc 
voted against application by the Board for funds available from the Foreign 
Agricultural Service (FAS). The result of this choice is that the money 
becomes available to private associations, for advertising of specific brands, 
such as Blue Diamond. Petitioners contend such bloc voting violates the anti- 
trust law, the AMAA, the First Amendment, and a miscellany of laws which 
seek to prevent conflicts of interest. Since Petitioners’ allegations do not 
assert that an Order provision or an obligation imposed in connection with the 
Order are unlawful, they are not justiciable in this § 608c(15)(A) proceeding. 
Furthermore, the Judicial Officer has previously held that a court, and not the 
Department conducting a § 608c(15)(A) proceeding, is the proper forum for 
anti-trust claims. Asakawa Farms, 50 Agric. Dec. at 1163-1164 (citing 
Wileman Bros. v. Giannini, 909 F.2d 332, 338 (9th Cir. 1990)). 

In addition, the Judicial Officer held in prior decisions that bloc voting by 
Board members does not violate the AMAA. Saulsbury, 50 Agric. Dec. at 59. 
Moreover, bloc voting by Board members opposing application for FAS funds 
in no way violates Petitioners’ rights under the First Amendment since the 
Board’s action involves no governmental restriction of Petitioners’ speech or 
advertising. 

Finally, 18 U.S.C. § 208, which Petitioners cite to support their conflicts 
of interest charge, prohibits conflicts of interest by government officers and 
employees. Members of the Almond Board are not government employees. 
They receive no compensation and their actions are subject to the disapproval 
of the Secretary at all times. 7 C.F.R. § 981.40(d). The Almond Board is 
purposely constituted as an industry group. As such, its members are 
unavoidably interested in, and affected by, the Board’s actions. In support of 
their claim, Petitioners also cite an FAS policy to avoid unfair advantage to 
participants in the distribution of its funds, and a provision of the Agricultural 
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Competitiveness and Trade Act of 1988 which directs the Secretary to take 
appropriate action to prevent conflicts of interest in the cooperator program. 
Although an agency is required to follow its own rules, Petitioners’ allegations 
of noncompliance with this policy and this directive do not relate to the 
legality of an Order provision or an obligation in connection with the Order. 
Therefore, the issue of compliance is not justiciable in this proceeding. 

Petitioners Cal-Almond and Gold Hills contend ({ 46) that the Almond 
Board may not lawfully adopt the Internal Revenue Service’s definition of 
charitable outlets for use in the creditable distribution program. Petitioners 
contend that this definition amounts to an unlawful obligation imposed in 
connection with the Order. However, Petitioners have no obligation to 
participate in the creditable distribution program. In addition, section 
981.441(d)(1) of the regulations governing crediting of promotional 
expenditures (7 C.F.R. § 981.441(d)(1)) provides that credit shall be granted 
for distribution of sample packages to outlets described as charitable or 
educational, and section 981.441(a) of the regulations (7 C.F.R. § 981.441(a)) 
authorizes the Board to make the determination of whether promotional 
expenditures meet the applicable requirements. Since Petitioners do not 
challenge the legality of the regulations which authorize the Board to make 
this determination on the basis of the promulgation record, and they have not 
clearly set forth the manner in which they are affected by the Board’s 
interpretation of the regulations, as they are required to do under 7 C.F.R. § 
900.52(b)(3), this claim as framed is not justiciable in this section 608c(15)(A) 
proceeding. 

Petitioners Cal-Almond and Gold Hills allege (Cal-Almond petition { 38) 
that "the Almond Board staff has unconstitutionally and illegally discriminated 
against Petitioners by singling them out for audits, inspections, distribution of 
charitable packages of almonds and reserve percentages, and unlawfully failed 
to insure that Blue Diamond was complying with the Almond Marketing 
Order in its reserve percentages, advertising procedures and credits, and 
inedible disposition credits, as well as its incoming inspection reports and 
obligations." Cal-Almond and Gold Hills further contend (Cal-Almond 
petition { 42) that the Board disclosed Petitioners’ confidential information to 
competitors. Although Petitioners Cal-Almond and Gold Hills seek 
exemption from the obligation of reporting confidential data to the Board 
(Cal-Almond petition { 45), they do not allege that this obligation was 
unlawfully imposed. Petitioners Cal-Almond and Gold Hills also allege (Cal- 
Almond petition { 41) that the Almond Board staff has misused assessment 
funds on unauthorized expenditures. These claims are also unrelated to the 
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legality of the Order or an obligation imposed under the Order and therefore 
are not justiciable in this proceeding. Moreover, as the Judicial Officer 
explained in his decision in Wileman II, 50 Agric. Dec. at 1250, misfeasance 
in the administration of lawfully collected assessments is no basis for relief 
from a lawfully imposed obligation to pay such assessments. 

Petitioners (Frazier petition { 31, Cal-Almond petition { 19 [Factual 
Charges giving Rise to Allegations]) allege that the Almond Board has 
displayed Blue Diamond brand almonds at fair booths in violation of 7 C.F.R. 
§ 981.41(d)(1), which prohibits reference to any brand in advertising or 
marketing promotion supported by handler assessments. Petitioners argue 
that because of this action the portion of Petitioners’ assessment obligation 
used to support such booths was an unlawful obligation. However, the 
Judicial Officer has decided that "there is no support for a view that a handler 
need not pay lawfully levied assessments even if there were some misfeasance 
by those responsible for administering or spending such funds." The Judicial 
Officer reasoned that the situation is no different from that of taxpayers who 
receive no refund or dispensation from tax obligations when tax funds are 
illegally spent or lost through misfeasance or incompetency by the 
government. Wileman II, 50 Agric. Dec. at 1250. Petitioner Frazier seeks the 
Secretary's disapproval of the Almond Board’s alleged action and a 
declaration that it is unlawful. Such requests are not cognizable in these 
proceedings. The proper avenue of redress for all of Petitioners’ complaints 
involving the manner in which Board members carry out their duties is to 
request an investigation by the Department’s Office of the Inspector General 
or to submit a request to the Secretary in his supervisory capacity, that he 
disapprove such actions, if they are found to be true. 

The limited nature of the provision for intervention by third parties under 
the Rules of Practice for § 608c(15)(A) proceedings, 7 C.F.R. § 900.57, is an 
additional reason why this forum is inappropriate for resolution of issues such 
as these. Inasmuch as the Board members whom Petitioners would charge 
with wrongdoing cannot fully intervene as third parties, they could not 
adequately defend themselves against the charges, which would violate basic 
principles of fairness. 


H. Allegations respecting the Judicial Officer’s performance of his functions 
may not properly be decided by an administrative law judge. 


Petitioners Cal-Almond and Gold Hills contend (Cal-Almond petition { 
44) that the Judicial Officer is prejudiced against all Petitioners who challenge 
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all Marketing Orders and should recuse himself from participation in these 
proceedings. This request may be addressed to the Judicial Officer at such 
time as an appeal from this decision is filed. It is not now properly before 
me. 

Petitioners Cal-Almond and Gold Hills allege (Cal-Almond petition { 43) 
a violation of due process rights because the Judicial Officer "refuses to 
provide any injunctive or interim relief, refuses to provide an expedited 
hearing and refuses to provide for compensatory damages." However, the first 
two of these issues are not properly before me. There has been no denial of 
interim or injunctive relief, or an expedited hearing. See Asakawa Farms, 50 
Agric. Dec. at 1164. Furthermore, a request for interim relief is not 
justiciable by an administrative law judge and must be addressed to the 
Judicial Officer. Cal-Almond II, 50 Agric. Dec. at 1453. In respect to the 
third issue, under binding Departmental precedent, monetary damage awards 
are not available in § 608c(15)(A) proceedings. Wileman Bros. & Elliott, Inc., 
I, 50 Agric. Dec. 705, 771 (1990), appeal docketed, No. CV-F-90-473 OWW 
(E.D. Cal. July 27, 1990). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Petitioners’ argument that the Judicial Officer is biased against them and 
“any Petitioner who challenges any of the Marketing Order regulations" 
(Appeal at 8) is rejected for the reasons set forth in Jn re Wileman Bros. & 
Elliott, Inc. (Order Granting Motion to Consolidate and Denying Motion to 
Recuse), 49 Agric. Dec. 102, 111-13, Appendix (1990), final decision, 49 Agric. 
Dec. 705 (1990), appeal docketed, No. CV-F-90-473-OWW (E.D. Cal. July 
27, 1990). 


Order 


For the aforementioned reasons, the Petitions are dismissed on the merits. 


In re: STARK PACKING COMPANY. 
92 AMA Docket No. F&V 907-22. 
Decision and Order filed November 3, 1992. 


Notice and comment rulemaking — Referendum — Volume regulation — Delegation of 





994 AGRICULTURAL MARKETING AGREEMENT ACT 


authority — Termination of order not required — Termination of rulemaking proceeding. 


The Judicial Officer affirmed the Decision by Judge Hunt (ALJ) dismissing the Petition filed by 
a handler regulated by the Federal Marketing Order Regulating the Handling of Navel Oranges 
Grown in Arizona and Designated Part of California. Under the Judicial Officer’s decision in 
Sequoia-Riverbend (Jan. 29, 1988), affirmed in part and reversed in part by the court of appeals, 
no issue remains unresolved relating to the notice and comment rulemaking requirements and 
the Secretary's review of recommendations by the Navel Orange Administrative Committee. The 
court of appeals decision in Sequoia, holding that the amendments to the Order were invalid 
because of the referendum procedure, did not rule that the Marketing Order must be 
terminated. The Secretary made no findings requiring the termination of the Marketing Order. 


Garrett B. Stevens, for Respondent. 

Gerald D. Vinnard, Fresno, CA, for Petitioner. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to section 
8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing Order Regulating 
the Handling of Navel Oranges Grown in Arizona and Designated Part of 
California (7 C.F.R. pt. 907).’ 

On January 9, 1992, Administrative Law Judge James W. Hunt (ALJ) 
filed an Order Dismissing Petition on the ground that the issues were 
controlled by the Judicial Officer’s decisions in In re Sequoia Orange Co. 
(referred to herein as Sequoia-Riverbend), 47 Agric. Dec. 2 (1988), aff'd in part 
and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-38-98 
EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), aff'd in 
part, rev'd in part and remanded, 958 F.2d 1479 (9th Cir. 1992); and Jn re 
Sequoia Orange Co. (referred to herein as Sequoia), 48 Agric. Dec. 750 
(1989), rev'd, No. CV F-89-632 EDP (E.D. Cal. Nov. 28, 1990), printed in 48 
Agric. Dec. 816 (1989), aff'd, 973 F.2d 752 (9th Cir. 1992). 

On February 10, 1992, Petitioner appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 


‘See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 
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to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On 
March 5, 1992, the case was referred to the Judicial Officer for decision. 

Petitioner contends that the annual marketing policy of the Navel Orange 
Administrative Committee (NOAC) and the Secretary’s position paper 
constituted rulemaking without the notice and comment required by the 
Administrative Procedure Act; that the Secretary’s promulgation of weekly 
volume flow-to-market ("prorate") restrictions through 1989-1990 were not in 
accordance with law because they were issued without adequate review of 
NOAC’s recommendation and without notice and comment rulemaking; that 
the Secretary's 1984 referendum on the Order was invalid; and that the 
Secretary failed to terminate the Order after finding that its provisions no 
longer tend to effectuate the policies of the Act. 

The ALJ properly dismissed the Petition on the basis of the Judicial 
Officer’s decisions in Sequoia-Riverbend and Sequoia, cited above. However, 
subsequent to the ALJ’s dismissal of the Petition, the United States Court of 
Appeals for the Ninth Circuit issued decisions as to both cases, which must be 
considered now. 

In Riverbend Farms, Inc. v. Madigan, 958 F.2d 1479 (9th Cir. 1992), the 
court of appeals affirmed in part and reversed in part the district court’s 
decision in Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98-EDP (E.D. Cal. 
June 14, 1989), and remanded the proceeding for further proceedings 
consistent with the court of appeals’ opinion. Under that part of my decision 
in Sequoia-Riverbend not reversed on judicial review, it is settled that NOAC’s 
annual marketing policy and the Secretary’s position paper are not subject to 
the notice and comment provisions of the Administrative Procedure Act, and 
that the Secretary did not issue weekly volume flow-to-market regulations 
without adequate review of NOAC’s recommendations. Although the court 
of appeals agreed with the district court that the weekly volume regulations 
were subject to notice and comment rulemaking, the court of appeals held 
that the Secretary’s failure to engage in notice and comment rulemaking in the 
past was harmless error (958 F.2d at 1487-88). As to the future, the court of 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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appeals’ decision requires the Secretary to engage in notice and comment 
rulemaking “at the latest by the time the Secretary begins imposing weekly 
volume restrictions for the 1992-93 navel orange season" (958 F.2d at 1489). 
Accordingly, there is no additional relief that can or should be given to 
Petitioner with respect to the matters involved in Sequoia-Riverbend, and, 
therefore, the Petition with respect to the matters involved in that case should 
be dismissed.’ 

Petitioner contends that the Secretary’s 1984 referendum on the proposed 
amendments to the Order (which became effective in 1985) was invalid, "that 
the Navel Order is not in accordance with law, and that it must be deemed 
terminated as of July 12, 1984, the date upon which the Secretary determined 
that the Order no longer tended to effectuate the declared policies of the 
Agricultural Marketing Agreement Act" (Petition at 17). 

On judicial review of my decision in Sequoia, the court of appeals agreed 
with the district court that the amendments to the Marketing Order were 
invalid because of the referendum procedure, but the court did not rule that 
the Marketing Order was, or must be, terminated (Sequoia Orange Co. v. 
Yeutter, 973 F.2d 752 (9th Cir. 1992)). The court of appeals held (973 F.2d at 
759): 


The district court invalidated the amended marketing order and 
left it to the Secretary to decide how to proceed. Sequoia would like 
us to go further. Sequoia believes the decision to change the 
referendum procedure was arbitrary and capricious, so we should 
overturn the decision and remand to the Secretary with instructions 
to limit the approval referendum for the marketing order to a vote on 
a single package. We decline Sequoia’s invitation. 


°The ALJ correctly ruled (Order Dismissing Petition at 2): 


Petitioner, however, contends that the Judicial Officer considered the legality of the 
prorate regulations only through 1984, and that the present petition covers the years 1985 
through 1990, thereby raising new factual issues. Although new evidence or arguments 
concerning an issue previously adjudicated may be considered, there are no new 
arguments or evidence in this proceeding. Therefore, since this petition raises the same 
challenge to the same regulations previously adjudicated, albeit in a different time frame, 
the present challenge must fail. Gerawan Co., Inc., [50 Agric. Dec. 1363, 1370, slip op. 
at 9-10 (1991), appeal docketed sub nom. Gerawan Farming, Inc. v. Madigan, 
CV F-91-625-OWW (E.D. Cal. Nov. 19, 1991)]. 
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An agency action should be set aside if it is "arbitrary, capricious, 
an abuse of discretion, or otherwise not in accordance with law." 
5 U.S.C. 706(2)(A); Southern Cal. Edison Co. v. F.E.R.C., 770 F.2d 
779, 782 (9th Cir. 1985). Sequoia asserts that the procedural 
irregularities in adopting the new voting procedures rendered the 
action arbitrary. However, in light of our holding that the APA’s 
notice and comment provisions applied to the Secretary’s action, a 
remand to allow these procedures to be followed is adequate. 


Sequoia also maintains that the change in voting procedure was 
inconsistent with the statutory scheme, the Secretary’s regulations, and 
the spirit of the AMAA and the policies of the Department of 
Agriculture. These are questions properly addressed first by the 
Secretary upon remand. 


A remand with specific instructions on how the Secretary should 
hold the referendum is too great a step. As the district court noted, 
many years have now passed. The "procedural invalidity [of the 
decision to change the voting procedure does not warrant] . . . the 
total displacement by the court of the Secretary’s function." Arlington 
Oil Mills, 543 F.2d at 1101. We leave it to the Secretary to proceed. 
See id. (Bracketed material by the court of appeals.) 


Acting pursuant to the decision by the court of appeals, the Secretary has 
addressed the issues and determined to terminate the rulemaking proceeding 
leading to the 1985 amendments. He further determined that the Marketing 
Orders will continue in effect without the amendments because the 
Department has concluded that the Orders, without the amendments, continue 
to effectuate the purposes of the Act. (See Press Release dated Sept. 15, 
1992, AMS-235-92, attached as Appendix A; presumably, a Federal Register 
document will be published so that the Code of Federal Regulations will show 
the current status of the Order). Accordingly, no further relief is necessary 
or appropriate in this proceeding with respect to the referendum issue. 

What has been said above is also applicable to Petitioner’s argument that 
the Secretary was required to terminate the Order as of July 12, 1984, which 
is the date the Secretary signed the Final Decision and Referendum Order, 
in which Petitioner contends the Secretary determined that the Order no 
longer tended to effectuate the declared policies of the Act. As shown below, 
I disagree with Petitioner. The facts relating to this issue are set forth in 
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Sequoia. The relevant statutory provisions are as follows (7 U.S.C. §§ 608c(3), 
(4), (9), (12), (16), (17) (1982)): 


§ 608c. Orders regulating handling of commodity 


(3) Notice and hearing 


Whenever the Secretary of Agriculture has reason to believe that 
the issuance of an order will tend to effectuate the declared policy of 
this chapter with respect to any commodity or product thereof 
specified in subsection (2) of this section [which includes fruits], he 
shall give due notice of and an opportunity for a hearing upon a 
proposed order. 


(4) Finding and issuance of order 


After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such 


order, upon the evidence introduced at such hearing (in addition to 
such other findings as may be specifically required by this section) 
that the issuance of such order and all of the terms and conditions 
thereof will tend to effectuate the declared policy of this chapter with 
respect to such commodity. 


(9) Orders with or without marketing agreement 


Any order issued pursuant to this section shall become effective 
in the event that, notwithstanding the refusal or failure of handlers 
(excluding cooperative associations of producers who are not engaged 
in processing, distributing, or shipping the commodity or product 
thereof covered by such order) of more than 50 per centum of the 
volume of the commodity or product thereof (except that as to citrus 
fruits produced in any area producing what is known as California 
citrus fruits said per centum shall be 80 per centum) covered by such 
order which is produced or marketed within the production or 
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marketing area defined in such order to sign a marketing agreement 
relating to such commodity or product thereof, on which a hearing 
has been held, the Secretary of Agriculture determines: 


(A) That the refusal or failure to sign a marketing agreement 
(upon which a hearing has been held) by the handlers (excluding 
cooperative associations of producers who are not engaged in 
processing, distributing, or shipping the commodity or product thereof 
covered by such order) of more than 50 per centum of the volume of 
the commodity or product thereof (except that as to citrus fruits 
produced in any area producing what is known as California citrus 
fruits said per centum shall be 80 per centum) specified therein which 
is produced or marketed within the production or marketing area 
specified therein tends to prevent the effectuation of the declared 
policy of this chapter with respect to such commodity or product, and 


(B) That the issuance of such order is the only practical means 
of advancing the interests of the producers of such commodity 
pursuant to the declared policy, and is approved or favored: 


(i) By at least two-thirds of the producers (except that 


as to citrus fruits produced in any area producing what is 
known as California citrus fruits said order must be approved 
or favored by three-fourths of the producers) who, during a 
representative period determined by the Secretary, have been 
engaged, within the production area specified in such 
marketing agreement or order, in the production for market 
of the commodity specified therein, or who, during such 
representative period, have been engaged in the production 
of such commodity for sale in the marketing area specified in 
such marketing agreement, or order, or 


(ii) By producers who, during such representative 
period, have produced for market at least two-thirds of the 
volume of such commodity produced for market within the 
production area specified in such marketing agreement or 
order, or who, during such representative period, have 
produced at least two-thirds of the volume of such commodity 
sold within the marketing area specified in such marketing 
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agreement or order. 


(12) Approval of cooperative association as approval of 
producers 


Whenever, pursuant to the provisions of this section, the Secretary 
is required to determine the approval or disapproval of producers 
with respect to the issuance of any order, or any term or condition 
thereof, or the termination thereof, the Secretary shall consider the 
approval or disapproval by any cooperative association of producers, 
bona fide engaged in marketing the commodity or product thereof 
covered by such order, or in rendering services for or advancing the 
interests of the producers of such commodity, as the approval or 
disapproval of the producers who are members of, stockholders in, or 
under contract with, such cooperative association of producers. 


(16) Termination of orders and marketing agreements 


(A) The Secretary of Agriculture shall, whenever he finds that 
any order issued under this section, or any provision thereof, obstructs 
or does not tend to effectuate the declared policy of this chapter, 
terminate or suspend the operation of such order or such provision 
thereof.’ 


‘Subsequent to the Secretary’s action at issue here, subsection (A) was amended on 
December 23, 1985, to read as follows (7 U.S.C. § 608c(16)(A) (1988)): 


(A)@) Except as provided in clause (ii), the Secretary of Agriculture shall, whenever 
he finds that any order issued under this section, or any provision thereof, obstructs or 
does not tend to effectuate the declared policy of this chapter, terminate or suspend the 
operation of such order or such provision thereof. 


(ii) The Secretary may not terminate any order issued under this section for a 
commodity for which there is no Federal program established to support the price of such 
commodity unless the Secretary gives notice of, and a statement of the reasons relied upon 

(continued...) 
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(B) The Secretary shall terminate any marketing agreement 
entered into under section 608b of this title, or order issued under this 
section, at the end of the then current marketing period for such 
commodity, specified in such marketing agreement or order, whenever 
he finds that such termination is favored by a majority of the 
producers who, during a representative period determined by the 
Secretary, have been engaged in the production for market of the 
commodity specified in such marketing agreement or order, within the 
production area specified in such marketing agreement or order, or 
who, during such representative period, have been engaged in the 
production of such commodity for sale within the marketing area 
specified in such marketing agreement or order: Provided, That such 
majority have, during such representative period, produced for market 
more than 50 per centum of the volume of such commodity produced 
for market within the production area specified in such marketing 
agreement or order, or have, during such representative period, 
produced more than 50 per centum of the volume of such commodity 
sold in the marketing area specified in such marketing agreement or 
order, but such termination shall be effective only if announced on or 
before such date (prior to the end of the then current marketing 
period) as may be specified in such marketing agreement or order. 


(C) The termination or suspension of any order or amendment 
thereto or provision thereof, shall not be considered an order within 
the meaning of this section.’ 


4(...continued) 
by the Secretary for, the proposed termination of such order to the Committee on 
Agriculture, Nutrition, and Forestry of the Senate and the Committee on Agriculture of 
the House of Representatives not later than 60 days before the date such order will be 
terminated. 


SSubsequent to the Secretary’s action at issue here, subsection (C) was amended on 
December 23, 1985, to read as follows (7 U.S.C. § 608c(16)(C) (1988)): 


(C) Except as otherwise provided in this subsection with respect to the termination 
of an order issued under this section, the termination or suspension of any order or 
amendment thereto or provision thereof, shall not be considered an order within the 
meaning of this section. 
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(17) Provisions applicable to amendments 


The provisions of this section and section 608d of this title 
applicable to orders shall be applicable to amendments to orders. . . . 


Under the statutory scheme, the Secretary cannot hold a hearing on an 
amendment unless the Secretary has reason to believe that the amendment 
will tend to effectuate the declared policy of the Act (7 U.S.C. §§ 608c(3), 
(17)). Similarly, the Secretary cannot issue an amendment to an Order 
without a finding, set forth in the amendment, that the issuance of the 
amendment will tend to effectuate the declared policy of the Act (7 U.S.C. §§ 
608c(4), (17)). Further, the Secretary cannot issue an amendment to an 
Order without determining that it is approved by the requisite number of 
producers (7 U.S.C. §§ 608c(9), (17)). Hence, before the Secretary submits 
a proposed amendment to producers to determine their approval or 
disapproval, the Secretary is required to find that the proposed amendment 
tends to effectuate the declared policy of the Act. 

As stated in Sequoia, historically, the Secretary has permitted producers 
to vote yes or no on all of the proposed amendments, only as a package. A 
negative vote left an existing fruit and vegetable Marketing Order in place, 
albeit unamended; whereas a negative vote would have defeated an existing 
Milk Order, as well as the proposed amendments, leaving the market 
unregulated. (48 Agric. Dec. at 754, Finding 6, slip op. at 7). 

In other words, for a period of almost 50 years before the Secretary's 1984 
referendum at issue here, fruit and vegetable producers were permitted to 
vote down all of the proposed amendments to a Marketing Order, without 
resulting in, or requiring, the Secretary to terminate the Order, 
notwithstanding the Secretary’s finding preceding each vote that the proposed 
amendments tended to effectuate the declared policy of the Act. This shows 
quite clearly the contemporaneous and settled administrative construction that 
a finding that a proposed amendment will tend to effectuate the declared 
policy of the Act (under 7 U.S.C. §§ 608c(4), (17)) is not equivalent to a 
finding under 7 U.S.C. § 608c(16)(A) that the Order, without the proposed 
amendment, “obstructs or does not tend to effectuate the declared policy" of 
the Act, which finding would require termination or suspension of the Order. 

With respect to amendments to Milk Orders, if proposed amendments 
were defeated by producers, the Secretary would be required to terminate the 
Order, not because of the Secretary's own finding under 7 US.C. 
§ 608c(16)(A)), but, rather, because under 7 U.S.C. § 608c(16)(B), the 
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Secretary is required to terminate an Order when such termination is favored 
by a majority of the producers, and the way the Secretary words the issue to 
milk producers, the producers are required to vote against the entire 
Marketing Order if they do not approve of the amendments. 

The fact that an affirmative finding, that a proposed amendment tends to 
effectuate the declared policy of the Act, is not equivalent to a negative 
finding that without the proposed amendment, the original Order obstructs or 
does not tend to effectuate the declared policy of the Act, is demonstrated by 
the fact that when amendments to Milk Orders have been declared unlawful, 
that has never resulted in termination of the Order, but only in termination 
of the illegal amendments. That is, notwithstanding the fact that an 
amendment to a Milk Order is never issued without a finding by the Secretary 
that the proposed amendment will tend to effectuate the declared policy of the 
Act, and notwithstanding the referendum procedure under which milk 
producers are required to vote out the entire Order if they do not approve the 
amendment, nonetheless, when that amendment is declared illegal, it does not 
require the Secretary to determine that the unamended Order obstructs or 
does not tend to effectuate the declared policy of the Act, which would 
require a suspension or termination of the Order. 

To give a recent example, in Jn re Lansing Dairy, Inc., 50 Agric. Dec. 1453 
(1991), rev’d sub nom. Farmers Union Milk Marketing Cooperative, Nos. 
1:89-CV-281, 5:91-CV-104 (W.D. Mich. Mar. 30, 1992) (1992 WL 71372), 
reprinted in 51 Agric. Dec. 24, 37 (1992), I upheld location-adjustment 
amendments to the Southern Michigan Milk Marketing Order. The Secretary 
had determined in his Final Decision that the "order, as hereby proposed to 
be amended, and all of the terms and conditions thereof, will tend to 
effectuate the declared policy of the Act" (54 Fed. Reg. 26,778, 26,779 (1989)). 
Producers were given the opportunity only to vote as to whether "the issuance 
of the order, as amended and as hereby proposed to be amended, ... is 
approved or favored" (ibid.). After the producers favored the Order, with the 
proposed amendments, the Secretary found in the Final Rule that the "said 
order as hereby amended, and all of the terms and conditions thereof, will 
tend to effectuate the declared policy of the Act" (54 Fed. Reg. 29,327, 29,328 
(1989)). Nonetheless, when the district court held that the amendments were 
unlawful, because the Secretary did not consider the criteria set forth in 
7 US.C. § 608c(18), the Secretary did not terminate the Order. Moreover, 
the court expressly left the amendments found to be improper in place, so that 
the market would not be unregulated, pending corrective action by the 
Secretary, stating (Farmers Union Milk Marketing Cooperative, Nos. 
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2:89-CV-281, 5:91-CV-104, slip op. at 3-5 (W.D. Mich. Aug. 25, 1992)): 


Generally, when a regulation is declared invalid, the appropriate 
remedy is for the court to enjoin it. See 5 U.S.C. § 706(2)(C) (stating 
that reviewing courts shall hold unlawful and set aside agency action 
found to be in excess of statutory authority); see also Bowen v. 
Georgetown University Hospital, 109 S. Ct. 468, 479 (1988) (Scalia, J., 
concurring). This case, however, presents an unusual problem as an 
injunction would result either in a reinstatement of a prior invalid rule 
or would leave the market unregulated. Prior to the enactment of the 
amendments at issue in the instant action, location adjustments were 
governed by regulations issued in 1977. The Court has reviewed these 
regulations and holds that the Secretary did not consider Section 
608c(18) criteria when promulgating these regulations either. See 42 
Fed. Reg. 37562 (July 22, 1977) (Proposed Order), adopted in 42 Fed. 
Reg. 38584 (July 29, 1977). Thus, the old regulations contain the 
same defect as the amendments at issue in this litigation. It defies 
logic for the Court to enjoin one set of amendments only to replace 
them with regulations that are equally invalid. The Court, however, 
cannot enjoin all improper location adjustment regulations as that 
would leave the market unregulated. Such a result would be contrary 
to the clearly expressed Congressional purpose of passing the AMAA. 
See 7 U.S.C. § 602. (Footnotes omitted). 


The Court therefore determines that the best prospective remedy 
is to allow the improper regulations to remain in effect for the time 
being but to order the Secretary to immediately begin the process of 
adopting new location adjustment amendments.° 


‘The Court declines to follow intervenor-defendant’s suggestion 
of leaving the amendments in place while permitting the Secretary to 
justify their continuation. The regulation at issue is ultra vires because 
the Secretary disregarded the dictates of Congress by promulgating it 
without considering the criteria outlined in Section 608c(18). Such a 
regulation cannot continue to govern the milk marketing area 
indefinitely. The Court only allows the regulation to operate for the 
discrete period of time it takes to promulgate new regulations because 
the absence of prior valid rules and the necessity of having a 
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regulatory scheme leave the Court with no other alternative. 


In the present case, as customary, the Notice of Hearing as to the 1985 
amendments was totally silent as to the method that would be used by the 
Secretary to determine producer approval of any proposed amendments 
(Sequoia, 48 Agric. Dec. at 753, Finding 2). Hence, producers who favored 
continuation of the Order irrespective of whether the amendments were 
approved were given no notice that they should introduce evidence showing 
why the Order should continue in effect if the amendments were disapproved 
in a referendum. Similarly, the Recommended Decision as to the proposed 
amendments was totally silent as to the method that would be used by the 
Secretary to determine producer approval of any proposed amendments 
(Sequoia, 48 Agric. Dec. at 754, Finding 4). Hence, producers were not 
notified of the opportunity to file a brief as to why the Order should continue 
in effect even if the proposed amendments were defeated in a referendum. 
Nonetheless, some correspondence was filed with the Secretary relating to the 
referendum procedure (Sequoia, 48 Agric. Dec. at 754, Finding 6; see the 
Secretary’s Final Decision dated July 12, 1984, and filed July 18, 1984, 49 Fed. 
Reg. 29,071, 29,074 (1984)). 

The Secretary’s Final Decision approved and adopted the general findings 
of the Recommended Decision (49 Fed. Reg. 29,071, 29,071 (1984)), and one 
of the general findings in the Recommended Decision was that the "orders, 
as amended, and as hereby proposed to be further amended, and all of the 
terms and conditions thereof, will tend to effectuate the declared policy of the 
Act" (49 Fed. Reg. 14,360, 14,372 (1984)). The Referendum Order, which 
follows the Final Decision, and appears immediately before the Secretary’s 
signature, signed July 12, 1984, states that the "referendum ballot shall provide 
only for the approval or disapproval of the orders as amended and as hereby 
proposed to be amended" (Sequoia, 48 Agric. Dec. at 755, Finding 10). In 
other words, the Referendum Order applied a policy like that of the Milk 
Order program, under which a negative vote constituted complete refutation 
of the existing Order, as well as the proposed amendments. This was a 
distinct departure from the normal practice as to fruit and vegetable Orders, 
under which producers were free to vote down proposed amendments, without 
losing the entire Marketing Order programs (Sequoia, 48 Agric. Dec. at 755, 
Finding 11). Nonetheless, there was not a word of explanation in the Final 
Decision or in the Referendum Order explaining why the Secretary had, for 
the first time, decided to require fruit and vegetable producers to approve all 
of the amendments, or else vote out the entire Marketing Order. 
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The court of appeals, in affirming the district court’s decision reversing 
Sequoia, stated (973 F.2d at 757-58) (emphasis added): 


The decision adopted an all-or-nothing approach to the slate of 
amendments and made at least an implicit value judgment that 
without the amendments the marketing order should be terminated. 
The appellant’s brief itself states that, "The Secretary believed that by 
forcing an up-or-down vote on the entire order, including all the 
amendments, he could force producers to accept all the amendments." 


When confronted with industry pressure, the Secretary relented. 
After the final decision and proposed rule had been announced, and 
a ballot had been mailed to all growers, the Secretary changed his 
decision in respect to the voting procedure. No real explanation was 
provided for the reversal. There was no new tendency finding that 
with partial adoption of the proposed amendments the amended order 
would further the purposes of the AMAA. 


The Secretary’s original tendency finding concluded that, with 
twenty-one amendments, the marketing order would effectuate the 
purposes of the AMAA. 49 Fed. Reg. 29071, 29088 (July 18, 1984). 
The decision also indicated that without these amendments the 
marketing order should be terminated. Id. 


As shown above, the Secretary has now determined to terminate the 
entire rulemaking proceeding leading to the 1985 amendments. No 
amendments will be issued based on that rulemaking record. Hence, there is 
no need for a new tendency finding that, with partial adoption of proposed 
amendments, the amended Order would further the purposes of the Act. 

In addition, as shown above, an "implicit" value judgment "indicated" in a 
Referendum Order, that without specified amendments, the Order should be 


*Subsequently, after the revised referendum was held, the Secretary published the Final Rule as 
to the amendments, which contains the "tendency" findings required by 7 U.S.C. § 608c(4) and the 
"necessity" findings required by 7 U.S.C. § 608c(9)(B) (Sequoia, 48 Agric. Dec. at 758, Finding 
17). 
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terminated, has never required the Secretary to terminate an Order under 
7 US.C. § 608c(16)(A), when proposed amendments were defeated by fruit 
and vegetable producers (under the historical procedure in effect prior to the 
novel approach originally proposed by the Secretary in his Final Decision 
here), or when amendments to a Milk Order were declared illegal, after the 
amendments were contained in a Final Decision and Referendum Order 
expressing the implicit value judgment that without the amendments, the 
Marketing Order should be terminated. Accordingly, I disagree with 
Petitioner’s view that the Secretary was required to terminate the Marketing 
Order. 

If the Secretary had not already indicated what course of action he is 
taking as a result of the court of appeals decision as to Sequoia, I would have 
remanded the matter to the Secretary for him to determine in his legislative 
capacity the proper course of action. See In re Wileman Bros. & Elliott, Inc. 
(Wileman I), 49 Agric. Dec. 705, 776-82 (1990), appeal docketed, No.. 
CV F 90-473 OWW (E.D. Cal. July 27, 1990), attached as Appendix B.’ 

For the foregoing reasons, the Petition should be dismissed. 


Order 


The relief requested by Petitioner is denied and the Petition is dismissed. 


APPENDIX A 


PROGRAM United States Information Staff 
ANNOUNCEMENT Department of P.O. Box 96456 
Agriculture Washington, DC 
20090-6456 
Agricultural 
Marketing 
Service 


?This Decision and Order was filed as a Tentative Decision and Order on September 24, 1992. 
I have carefully reviewed Petitioner’s views opposing the Tentative Decision and Order, and find 
them to be without merit. The only changes I have made to the Tentative Decision and Order are 
the addition of this footnote and the omission of the phrase "(which has not occurred)" on page 11 
of the slip opinion, which followed the phrase "if proposed amendments [to Milk Orders] were 
defeated by producers." 
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Contact: Connie Crunkleton 
202/720-8998 


USDA TERMINATES 1985 AMENDMENT PROCEEDING FOR 
CALIFORNIA-ARIZONA ORANGE MARKETING ORDERS 


WASHINGTON, D.C.--Sept. 15--The U.S. Department of Agriculture is 
terminating the 1985 rulemaking proceeding that amended federal marketing 
orders covering California-Arizona navel and Valencia oranges. The 
marketing orders, which provide for weekly volume regulations (prorate) to 
control supply and price fluctuations, will continue in effect without the 1985 
amendments because USDA has concluded that the orders continue to 
effectuate the purposes of the Agricultural Marketing Agreement Act of 1937. 

Daniel D. Haley, administrator of USDA’s Agricultural Marketing Service, 
said USDA is taking this action in response to an Aug. 21 decision by the U.S. 
Court of Appeals for the 9th Circuit in San Francisco that invalidated the 1985 
amendments to the Valencia orange order. The court ruled that USDA 
violated the notice and comment requirements of the Administrative 
Procedure Act when it decided to change voting procedures used in the 
grower referendum. 

"This decision also has implications for the navel orange order since it was 
amended at the same time," Haley said. 

In the 1985 amendment proceeding, the referenda were initially structured 
to have growers vote on the proposed amended orders as a whole. However, 
USDA ultimately allowed growers to vote on each amendment individually. 
Only those amendments which passed in the referenda were incorporated into 
the marketing orders. 

The passed amendments added flexibility for handlers in utilizing their 
allotted prorate during weeks of volume regulation, and established 
recordkeeping requirements for handlers and tenure requirements for 
members of the Navel Orange Administrative Committee. 

# # # 
AMS-235-92 


APPENDIX B 
Excerpt from Jn re Wileman Bros. & Elliott, Inc. (Wileman I), 49 Agric. Dec. 


705, 776-82 (1990), appeal docketed, No. CV F 90-473 OWW (E.D. Cal. July 
27, 1990). 
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Furthermore, even though an obligation unlawfully imposed on a milk 
handler might permit a return of the money unlawfully exacted from the 
handler, the general practice in this Department is first to give the Secretary 
the opportunity, in his rulemaking capacity, to correct the error, retroactively. 
As stated in In re Farm Fresh, Inc., 49 Agric. Dec. __, slip op. at 71-73 
(Apr. 12, 1990), appeal docketed, CIV-90-688 T (W.D. Okla. May 1, 1990): 


Since I am dismissing the petition, it is unnecessary for me to rule 
on what relief would have been appropriate if the petition were not 
dismissed. However, if the petition were not dismissed, I would have 
remanded the proceeding for the Secretary to determine the 
appropriate remedy in his legislative capacity, for the reasons set forth 
in Respondent’s Appeal Petition at 36-69, attached as Appendix B, 
and Respondent’s Reply Brief filed Oct. 11, 1988, at 5-7, attached as 
Appendix C. (These excerpts from respondent’s briefs will not be 
published in Agriculture Decisions, since it is not necessary for me to 
decide this issue.) 


As stated in In re Baker & Sons, Dairy, Inc., 48 Agric. Dec. . 
slip op. at 66-67 (Sept. 22, 1989), appeal docketed sub nom. Meadow 


Gold Dairies, Inc. v. Yeutter, No. 89-543-JJF (D. Del. Oct. 10, 1989): 


VI. Ifthe Secretary’ss Temporary, _ Emergency 
Rulemaking Action Were Found Unlawful, the 
Proper Course Would Be to Remand the Matter to 
the Secretary for Lawful Action. 


If the Secretary's temporary, emergency rulemaking 
action were held to be unlawful, the proper course would be 
to remand the proceeding to the Secretary to determine in his 
legislative capacity the appropriate action to be taken, which 
might or might not result in any payment to petitioners. See 
In re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-62 
(1985), aff'd on other grounds, No. 85-7179 (N.D. Ohio 
Dec. 12, 1986), aff'd, 857 F.2d 1065 (6th Cir. 1988);* In re 
Borden, Inc., 37 Agric. Dec. 987, 997-1000 (1978), remanded, 
38 Agric. Dec. 1061 (1979),’ dismissed per 
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*In Defiance, the Judicial Officer recognized that some courts had 
awarded monetary relief to some handlers, but the Judicial Officer did 
not adopt that policy as the proper Departmental policy. 


*In In re Borden, Inc., 38 Agric. Dec. 1061 (1979) (remand order), 
the Judicial Officer remanded the proceeding to the ALJ to determine 
the damages [i.e., the return of money paid by the handler]. But that 
remand order does not reflect the Department’s customary practice, 
since the remand order related to two related proceedings, one of 
which was controlled by a court decision holding that Borden was 
entitled to recover overpayments from the producer-settlement fund. 
Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 1976). 


settlement agreement, 40 Agric. Dec. 1711 (1979); In re 
Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
remanded sub nom. American Dairy of Evansville, Inc. v. 
Bergland, 627 F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding 
case to the Secretary to issue new provisions supportable on 
the record or to hold a new hearing on the issue, at the 


Secretary's discretion, while granting petitioner prospective 
relief in the interim). 


In some cases, courts have remanded proceedings for 
further administrative consideration. See, e.g., Addison v. 
Holly Hill Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) 
(remand is the proper course where part of a rule is deemed 
invalid, so that the Administrator can retrospectively act as he 
would have done if he had limited himself to statutory 
authority); American Dairy of Evansville, Inc. v. Bergland, 
supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. Cir. 
1975) (rule invalidated and proceeding remanded to the 
Secretary for a new rulemaking proceeding in compliance 
with the APA, with invalidated regulation to remain in effect 
in interim). 


In other cases, courts have refused to give refunds to 
prevailing parties, notwithstanding the illegality of 
administrative action. See, e.g., Blair v. Freeman, 370 F.2d 
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229, 239-40 (D.C. Cir. 1968) (where "nearby differential" was 
held invalid, equitable considerations precluded refund to 
prevailing parties). See, also, Lehigh Valley Coop. Farmers, 
Inc. v. United States, 370 U.S. 76, 99 (1962) (where regulation 
held invalid, Court left open question as to whether Secretary 
could retrospectively apply new regulation to impounded 
funds); accord United States v. Morgan, 307 U.S. 183, 185-98 
(1939). 


In In re Defiance Milk Products Co., 44 Agric. Dec. 11, 57-59 (1985), aff'd 
on other grounds, No. 85-7179 (N.D. Ohio Dec. 12, 1986), aff'd, 857 F.2d 1065 
(6th Cir. 1988), referred to in the preceding quotation, it is stated: 


Ill. If the Secretary’s Temporary Rulemaking Action Were 
Found Unlawful, the Proper Course Would Be to Remand 
the Matter to the Secretary for Lawful Action. 


After concluding that it was unlawful for the Secretary to refuse 
to adopt petitioner’s proposal, the ALJ ruled (Initial Decision at 28): 


The result of the Secretary’s action was that petitioner 
was required to pay 40 cents per hundredweight more for 
producer milk than its competitors marketing other Class III 
products. The proper remedy in such circumstances is for the 
Market Administrator of Order 33 to reimburse petitioner the 
amount of this overcharge. 


In the first place, petitioner was not required to pay more for 
milk than its competitors making evaporated milk or any of the other 
14 products remaining in Class III. Only handlers making butter, 
nonfat dry milk and cheese (except cottage cheese and cottage cheese 
curd) benefited from the temporary price reduction. All handlers of 
the 15 products remaining in Class III, including other handlers 
making evaporated milk, continued to pay the same basic formula 
price previously set by a valid rulemaking proceeding. 


But even if the Secretary’s rulemaking action were held to be 
unlawful, the proper course would be to remand the proceeding to the 
Secretary to determine in his legislative capacity the appropriate 
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action to be taken, which might or might not result in any payment to 
petitioner. 


If, for example, the Secretary’s temporary rulemaking action were 
held unlawful because the Secretary failed to explain in his rulemaking 
decision that he was actually reclassifying milk used to produce butter, 
nonfat dry milk and cheese (except cottage cheese and cottage cheese 
curd) in a new Class III(A), priced 40¢ less than the basic formula 
price applicable to Class III, the obvious remedy would be for the 
Secretary to amend his findings and conclusions, which would 
eliminate the illegality. 


If, on the other hand, it were held (i) that substantial evidence 
does not support putting butter, nonfat dry milk and cheese (except 
cottage cheese and cottage cheese curd) in the temporary, new Class 
TII(A), or (ii) that it is unlawful to include butter, nonfat dry milk and 
cheese (except cottage cheese and cottage cheese curd) in the 
temporary, new Class III(A) without also including evaporated milk, 
the Secretary might (a) want to hold a new hearing to determine nunc 
pro tunc what temporary action should have been taken (which could 
take anyone of numerous forms), (b) acquiesce in the determination 
of illegality and annul the temporary rulemaking action as to all 
handlers, or (c) include evaporated milk (and perhaps other products) 
in the temporary, new Class III(A). There would be no basis for 
binding the Secretary to take only one action, viz., include evaporated 
milk, but none of the other 14 products that would remain in Class 
III, in the new Class III(A). 


Where it has been administratively determined that the Secretary’s 
rulemaking action is unlawful, it has been the practice in this 
Department for more than 40 years to remand the proceeding to the 
Secretary, rather than for the ALJs or the Judicial Officer to take 
corrective rulemaking action. See, e.g. In re Borden, Inc., 37 Agric. 
Dec. 987, 997-1000 (1978), remanded, 38 Agric. Dec. 1061 (1979), 
dismissed per settlement agreement, 40 Agric. Dec. 1711 (1979); In re 
The Babcock Dairy Co. of Ohio, 35 Agric. Dec. 431, 444-46 (1976), 
remanded sub nom. American Dairy of Evansville, Inc. v. Bergland, 627 
F.2d 1252, 1261-62 (D.C. Cir. 1980) (remanding case to the Secretary 
to issue new provisions supportable on the record or to hold a new 
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hearing on the issue, at the Secretary’s discretion, while granting 
petitioner prospective relief in the interim). 


Even during the period prior to 1980, when the delegation of 
authority to the Judicial Officer included authority to perform "any 
regulatory function" (7 C.F.R. § 2.35 (1979)), which is not now in the 
Judicial Officer’s delegation of authority (7 C.F.R. § 2.35 (1984)), in 
actual practice, the Judicial Officer always refrained from exercising 
any rulemaking function. Flavin, "The Functions of the Judicial 
Officer, USDA," in 26 Geo. Wash. L. Rev. 277, 278 n.9 (1958) 
(written by the Department’s Judicial Officer from 1942 to 1972). 


In similar situations, courts also frequently remand proceedings 
for further administrative consideration. See, e.g., Addison v. Holly 
Hill Fruit Prods., Inc., 322 U.S. 607, 619-23 (1944) (remand is the 
proper course where part of a rule is deemed invalid, so that the 
Administrator can retrospectively act as he would have done if he had 
limited himself to statutory authority); American Dairy of Evansville, 
Inc. v. Bergland, supra; Rodway v. USDA, 514 F.2d 809, 817-18 (D.C. 
Cir. 1975) (rule invalidated and proceeding remanded to the Secretary 
for a new rulemaking proceeding in compliance with the APA, with 
invalidated regulation to remain in effect in interim). 


In other cases, courts have refused to give refunds to prevailing 
parties, notwithstanding the illegality of administrative action. See, 
e.g., Blair v. Freeman, 370 F.2d 229, 239-40 (D.C. Cir. 1968) (where 
"nearby differential" was held invalid, equitable considerations 
precluded refund to prevailing parties). See, also, Lehigh Valley Coop. 
Farmers, Inc. v. United States, 370 U.S. 76, 99 (1962) (where 
regulation held invalid, Court left open question as to whether 
Secretary could retrospectively apply new regulation to impounded 
funds); accord United States v. Morgan, 307 U.S. 183, 185-98 (1939). 


Courts have, however, awarded relief to prevailing parties in some 
cases distinguishable from the present case. In Fairmont Foods Co. 
v. Hardin, 442 F.2d 762 (D.C. Cir. 1971), a handler challenged the 
1965 promulgation of a higher Class I price applicable to its plant 
location and requested a refund of the difference between the 
pre-1965 price and the higher price it had been forced to pay between 
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1965 and 1968 as a result of the amendment. Jd. at 766 n. 16. The 
court set aside the amendment because the rulemaking record did not 
contain substantial evidence to support it. Jd. at 767. The court 
concluded that the plaintiff was entitled to recover the "overpayments 
which it made pursuant to this invalid Order." Id. at 773. 


In Fairmont Foods, the court held that the handler should only 
have paid the price set by the valid Order provision which preceded 
the invalid amendment, and that the "overpayments" should be 
returned to the handler. In the present case, however, the price 
petitioner paid for milk in June and July 1983 was the same price it 
had been paying which had been set by a valid Order provision not 
even challenged in this proceeding. There is no prior, valid price to 
revert to, as in Fairmont Foods, because the prior, valid price is the 
one which petitioner paid in this case. 


Similarly, in Borden, Inc. v. Butz, 544 F.2d 312, 319-20 (7th Cir. 
1976), and Abbotts Dairies Division of Fairmont Foods, Inc. v. Butz, 
584 F.2d 12, 16-21 (3d Cir. 1978), handlers challenged order 
amendments which raised the Class I price for their milk above the 
level at which it had been previously set. The courts found 
insufficient evidence for the amendments, and, therefore, held that 
they were invalid. The handlers’ recoveries were based on the fact 
that they had paid a price set by invalid Order provisions. But, as 
stated above, here petitioner’s price for milk was set by a prior, valid 
Order provision. Accordingly, those cases are not analogous to the 
situation here. 


In the present case, if the Secretary's temporary, rulemaking 
action were held unlawful, I would adhere to the Department’s settled 
practice for over 40 years, and remand the proceeding to the 
Secretary for further legislative consideration. That action is 
particularly appropriate here in view of the numerous, reasonable 
options available to the Secretary, if his original, temporary action 
were held invalid. 


Similarly, in In re Sequoia Orange Co., 47 Agric. Dec. 2, 191 (1988), aff'd 
in part and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88- 
98 EDP (E.D. Cal. June 14, 1989), it is stated: 
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Finally, even if petitioners had properly made a case as to the 
omission of alternative views (which they did not), and I believed such 
an omission to be legal error (which I do not), rather than hold 
invalid those weekly volume regulations where petitioners proved their 
case, in this respect, I would have remanded the matter to the 
Division Director to make a determination at the present time as to 
whether the additional information would have altered the regulation 
for the week in question. See Addison v. Holly Hill Fruit Products, 
Inc., 322 U.S. 607, 619-23 (1944); In re Oak Tree Farm Dairy, Inc., 38 
Agric. Dec. 113, 165-66 (1979) (decision on remand), aff'd, 544 F. 
Supp. 1351 (E.D.N.Y. 1982). 


In ree STARK PACKING CORPORATION. 
92 AMA Docket No. F&V 908-9. 
Decision and Order filed November 25, 1992. 


Non-uniform regulation — Equity of marketing opportunity — Equal protection of the laws — 
Taking of property without just compensation — Notice and comment rulemaking — 
Referendum — Volume regulation — Delegation of authority — Termination of order not 
required — Termination of rulemaking proceeding. 


The Judicial Officer affirmed the Decision and Order by Chief Judge Palmer (ALJ) dismissing 
the Petition filed by a handler regulated by the Valencia Orange Marketing Order. Petitioner’s 
contentions that the annual marketing policy of the Valencia Orange Administrative Committee 
(VOAC) and the Secretary’s position paper constituted rulemaking without the notice and 
comment required by the Administrative Procedure Act; that the Secretary’s promulgation of 
weekly volume flow-to-market ("prorate") restrictions for the 1974 through the 1986 marketing 
seasons were not in accordance with law because they were issued without adequate review of 
VOAC's recommendation and without notice and comment rulemaking; that the volume 
regulations were non-uniform and denied equity of marketing opportunity and equal protection 
of the laws, and were an unconstitutional taking of prorate property without just compensation; 
that the Secretary’s 1984 referendum on the Order was invalid; and that the Secretary failed to 
terminate the Order after finding that its provisions no longer tend to effectuate the policies of 
the Act are rejected for the reasons set forth in Jn re Stark Packing Co., 51 Agric. Dec. __ 
(Nov. 3, 1992), and cases cited therein; and Jn re Sequoia Orange Co., 50 Agric. Dec. 216 (1991), 
appeal docketed sub nom. District One Independent Handlers v. Madigan, No. CV-F-91-202 REC 
(E.D. Cal. Apr. 18, 1991). 


Garrett B. Stevens, for Respondent. 
Gerald D. Vinnard, Fresno, CA, for Petitioner. 
Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
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Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a proceeding instituted by a Petition filed pursuant to section 
8c(15)(A) of the Agricultural Marketing Agreement Act of 1937, as amended 
(7 U.S.C. § 608c(15)(A)), relating to the Federal Marketing Order Regulating 
the Handling of Valencia Oranges Grown in Arizona and Designated Part of 
California (7 C.F.R. pt. 908).’ 

On July 1, 1992, Chief Administrative Law Judge Victor W. Palmer (ALJ) 
filed an Initial Decision and Order dismissing the Petition on the ground that 
the issues were controlled by the decisions in Jn re Sequoia Orange Co. 
(referred to herein as Sequoia-Riverbend), 47 Agric. Dec. 2 (1988), aff'd in part 
and remanded sub nom. Riverbend Farms, Inc. v. Yeutter, No. CV F-88-98 
EDP (E.D. Cal. June 14, 1989), printed in 48 Agric. Dec. 1 (1989), aff'd in 
part, rev'd in part and remanded, 958 F.2d 1479 (9th Cir. 1992), petition for cert. 
filed, 61 U.S.L.W. 3194 (1992) (No. 92-420); In re Sequoia Orange Co., 48 
Agric. Dec. 750 (1989), rev’d, No. CV F-89-632 EDP (E.D. Cal. Nov. 28, 
1990), printed in 48 Agric. Dec. 816 (1989), aff'd, 973 F.2d 752 (9th Cir. 1992); 
and Jn re Sequoia Orange Co., 50 Agric. Dec. 216 (1991), appeal docketed sub 
nom. District One Independent Handlers v. Madigan, No. CV-F-91-202 REC 
(E.D. Cal. Apr. 18, 1991). 

On July 27, 1992, Petitioner appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 5 
U'S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). On August 25, 
1992, the case was referred to the Judicial Officer for decision. 

Petitioner contends that the annual marketing policy of the Valencia 
Orange Administrative Committee (VOAC) and the Secretary’s position paper 
constituted rulemaking without the notice and comment required by the 
Administrative Procedure Act; that the Secretary's promulgation of weekly 
volume flow-to-market ("prorate") restrictions for the 1974 through the 1986 


'See generally Vetne, Federal Marketing Order Programs, in 1 Davidson, Agricultural Law, §§ 
2.01-.15, 2.46-.58 (1981 and 1989 Cum. Supp.). 


?The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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marketing seasons were not in accordance with law because they were issued 
without adequate review of VOAC’s recommendation and without notice and 
comment rulemaking; that the volume regulations were non-uniform and 
denied equity of marketing opportunity and equal protection of the laws, and 
were an unconstitutional taking of prorate property without just compensation; 
that the Secretary’s 1984 referendum on the Order was invalid; and that the 
Secretary failed to terminate the Order after finding that its provisions no 
longer tend to effectuate the policies of the Act. 

Most of the issues raised by Petitioner are identical to the issues raised 
by the same Petitioner in In re Stark Packing Co., 51 Agric. Dec. __ (Nov. 3, 
1992), involving the Navel Orange Marketing Order. For the reasons set forth 
in that decision, no relief is appropriate as to those issues. Petitioner’s 
arguments that the volume regulations were non-uniform and denied equity 
of marketing opportunity are the same as the arguments made and rejected 
by the Judicial Officer and the courts in Sequoia-Riverbend, supra, see 47 
Agric. Dec. at 162-76. Similarly, Petitioner’s arguments that the volume 
regulations denied equal protection of the laws and were an unconstitutional 
taking of private property without just compensation are identical to the 
arguments rejected in Sequoia Orange Co., supra, 50 Agric. Dec. at 274-85. 

For the foregoing reasons, the Petition and Amended Petition should be 
dismissed. 


Order 


The relief requested by Petitioner is denied and the Petition and 
Amended Petition are dismissed. 


In re) INDEPENDENT HANDLERS, et al. 
AMA Docket No. 907-25. 
Decision and Order filed November 13, 1992. 


Navel orange marketing order - Shipping quotas - Notice and comment rulemaking - 
Unconstitutional taking - Referendum on amendments to the order - Termination of order not 
required. 


Chief Judge Palmer dismissed the petition by handlers subject to Marketing Order 907 governing 
navel oranges which challenged the lawfulness of shipping quotas imposed under the order 
during the 1991-1992 season. The rulemaking actions providing for the 1991-1992 prorate 





1018 AGRICULTURAL MARKETING AGREEMENT ACT 


regulation fully complied with the APA inasmuch as (1) the final rule finding prorate regulation 
appropriate was amply reasoned, responsive to comments, and based on legally sufficient reasons 
which are adequately expressed in the rule and (2) the Secretary's compliance with APA notice 
and comment requirements was adequate under the controlling decision in Riverbend Farms Inc. 
v. Madigan, 958 F.2d 1479 (9th Cir. 1992). Petitioners’ claim that shipping quotas violated the 
AMAA and the Constitution, by subjecting petitioners to unfair competition with handlers who 
were less restricted by quotas, was also rejected in the Riverbend decision. Shipping quotas do 
not constitute an unconstitutional taking under the standard specified by the Supreme Court in 
Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005 (1984). Claims which appeal to the Secretary’s 
policymaking discretion may not be raised in a 15A petition. The argument that shipping quotas 
are imposed for the improper purpose of maintaining prices above parity has been rejected 
under binding Departmental precedent. Petitioners’ contention that the decision in Sequoia 
Orange Co. v. Yuetter, 973 F.2d 752 (9th Cir. 1992), which invalidated the 1985 referendum on 
amendments to the marketing order, also terminated the order and rendered subsequent action 
pursuant to the order a nullity is meritless for the reasons stated by the Judicial Officer in Stark 
Packing Co., 92 AMA Docket No. F&V 907-22, 51 Agric. Dec. _ (November 3, 1992). 


Norma J. Morgan, for Respondent. 
James A. Moody, Washington, D.C., for Petitioners. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is a proceeding initiated by a petition filed on December 6, 1991, 
pursuant to 7 U.S.C. § 608c(15)(A) and 7 C.F.R. § 900.52, challenging 
shipping quotas imposed during the 1991-92 navel orange season, under the 
Marketing Order (7 C.F.R. Part 907) governing the shipment of navel oranges 
grown in Arizona and a Designated Part of California. On January 17, 1991, 
a Motion to Dismiss the Petition was filed by way of response for the 
Administrator of the Agricultural Marketing Service (AMS). 

A request for interim relief contained within the petition was denied by 
the Judicial 
Officer on February 12, 1992. 

A teleconference was held on June 4, 1992. It was agreed that the 
petition, the motion to dismiss and briefs to be thereafter filed, would be 
treated as cross-motions for summary judgment. The parties further agreed 
to file a stipulated record consisting of the materials considered by the 
Secretary in setting the shipping quotas for the 1991-92 navel orange season. 
The stipulated record was to be filed by July 31, 1992; simultaneous briefs 
were to be filed by August 31, 1992. (See Summary of Teleconference, filed 
on June 8, 1992). 

The parties subsequently requested and I granted, extensions of time for 
the filing of the rulemaking record and for their briefs. A major reason for 
extending the briefing deadline was to allow the parties ample time to fully 
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consider and brief the implications of the decision by the 9th Circuit in 
Sequoia Orange Co. v. Yeutter, 973 F.2d 752, issued on August 21, 1992. That 
decision along with the Circuit’s decision in Riverbend Farms v. Madigan, 958 
F.2d 1479 (9th Circuit 1992), were recognized to be controlling. The 
stipulated record was timely filed. Respondent filed proposed findings, 
conclusions and its brief on October 15, 1992, in accordance with the last date 
authorized for the filing of briefs. On November 3, 1992, the Judicial Officer 
issued a decision in Stark Packing Company, 92 AMA Docket No. F&V 907- 
22, _ Agric. Dec. _, which interpreted and applied both of the recent 9th 
Circuit decisions to the shipping quotas on navel oranges under Marketing 
Order 907 through 1989-90. 

Upon careful consideration of the petition, the stipulated rulemaking 
record and the arguments advanced by the parties, I have determined that an 
order should be entered dismissing all of the petition’s allegations. 


Findings of Fact 


1. “Independent Handlers" is the abbreviated reference to the 
following petitioners: 


Sequoia Orange Co., Inc. 

M & CP Farms, Rainbow Valley 
Orchards, Rancho Del Sol 

Eco Farms Citrus, Inc. 

Cecelia Packing Corporation 

Cal Valley Citrus, Inc. 

Airdrome Orchards, Inc. 

World Wide Citrus, Wileman Bros. 
& Elliott, Inc., Sunny Cove 

Citrus Association, Randolph 
Marketing Company, Pandol Bros. 
Packing, Johnston Farms, 

J.C. Packing Co., Ecology 

Sound Farms, Lemon Twist 
Ranch, Associated Citrus 

Packers, Inc., 

Bee Sweet Citrus, Inc., 


2. Petitioners are handlers of navel oranges who were subject to the 
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"District One" shipping quotas ("prorate") imposed during the 1991-92 navel 
orange season under regulations issued pursuant to Marketing Order 907. 

3. The stipulated rulemaking record (hereinafter referred to as "RX") for 
the regulations issued in fiscal 1991-92 which subjected Arizona-California 
navel oranges to weekly allocations of prorated flow-to-market regulations 
under Marketing Order 907, shows the same industry involvement in their 
formulation as was true of prior regulations which were reviewed by the Ninth 
Circuit in Riverbend Farms v. Madigan, 958 F.2d 1479 (decided March 17, 
1992): 


a) The Navel Orange Administrative Committee (NOAC), an 
eleven-member committee composed of 10 representatives of 
growers, handlers or cooperative marketing organizations and 
one non-industry representative, developed an annual 
Marketing Policy before the 1991-92 marketing season, which 
proposed the imposition of weekly quotas throughout the 
season. This Marketing Policy which had been developed by 
agricultural economists and industry analysts, was approved 
by NOAC at its meeting on June 25, 1991 (RX-7). 


Advance notice of the June 25, 1991, policy meeting was sent 
to all navel orange handlers on June 4, 1991, by NOAC (RX 
5). A separate notice of the same date was sent to NOAC 
members and alternates (RX 4). 


The Marketing Policy discussed how the navel orange crop 
had successfully rebounded from the 1990 freeze, the third 
worst disaster in the history of the California orange industry, 
and the likely size of the navel orange crop that would be 
available for.shipment to the domestic fresh orange market. 
It projected that production yields in 1991-92, in the farm 
districts comprising the Marketing Order’s production area, 
would be 50,000 cars in District One; 7,500 cars in District 
Two; 950 cars in District Three; and 200-300 cars in District 
Four. Using an overall expected total of 58,700 cars and an 
“equity factor" of 73 percent or 42,525 cars, it developed a 
shipping schedule for each district estimating the weekly 
volume restrictions that would probably be needed during the 
1991-92 navel orange season (RX 9 - Tables 8-11). 
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The Secretary, upon receipt of the NOAC recommendations, 
had the Economic Analysis Branch of the Fruit and 
Vegetable Branch of AMS, prepare an analysis of the NOAC 
Marketing Policy. This analysis was expressed as a written 
document dated July 29, 1991, which stated that approval of 
NOAC prorate recommendations was consistent with policy 
considerations and appeared appropriate (RX 10). 


On September 30, 1991, a proposed rule inviting until 

October 30, 1991, comments on the need for the regulation 
of the quantity of fresh Arizona-California navel oranges that 
may be shipped to domestic markets, the weekly shipping 
schedule and the weekly percentage allocation between 
districts, and the dates for the onset and duration of volume 
regulation for the 1991-92 navel orange season, was published 
in the Federal Register (56 F.R. 49432-49435, RX 35). 


Prior to the publication of the proposed rule, various industry 
meetings were held and conducted by NOAC; and NOAC’s 
recommendations and various schedule refinements were 
analyzed by various AMS, Fruit and Vegetable staff members 
in addition to the July 29, 1991, analysis by the Economic 
Analysis Staff (RX 11-RX 34). 


On February 7, 1992, a final rule was published in the 
Federal Register establishing weekly levels of volume 
regulation for the 1991-92 season (57 F.R. 4691-4699, RX 39). 
The final rule reviewed the various steps undertaken to 
develop and refine the weekly schedule of prorated volume 
restrictions and analyzed and discussed the various concerns 
expressed in 46 comments filed during the comment period. 


Each Tuesday during the marketing season, NOAC held open 
public meetings attended by growers, handlers and other 
interested persons to discuss volume regulations for the 
coming week. (See RX 94, 110, 119, 130, 148, 161, 173, 186, 
201, 215, 230, 244 and 256.) Minutes of the meetings were 
sent to AMS (see, e.g. RX 94); as were a manager’s report 
(see, e.g. RX 95); a handler bulletin containing data on 
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shipments by each prorate district (see, e.g. RX 96); and 
F.O.B. price information (see, e.g. RX 101). With this 
information before him, the Secretary issued the actual rule 
controlling each week’s allowable shipments, which was 
published on Fridays, and set the volume restriction for the 
coming week. (See, e.g. RX 108). The weekly rules, as 
published in the Federal Register contained the finding that: 


"It is further found and determined that it is 
impracticable, unnecessary and contrary to the 
public interest to give preliminary notice, engage in 
further public procedure with respect to this action 
and that good cause exists for not postponing the 
effective date of this action until 30 days after 
publication in the Federal Register. This is 
because there is insufficient time between the date 
when information became available upon which this 
regulation is based and the effective date necessary 
to effectuate the declared policy of the Act. (See 
RX 108) 


4. Navel oranges have been subject to Marketing Order 907, with 
amendments, since 1954. In 1983-84, the Secretary conducted rulemaking 
looking to the amendment of Arizona-California orange orders. The resulting 
1985 rulemaking action by the Secretary was the subject of the Ninth Circuit’s 
August 21, 1992 decision, in Sequoia Orange Co. v. Clayton Yeutter, 973 F.2d 
952 (9th Cir. 1992). 

5. As an attachment to its proposed findings, respondent has provided 
a copy of a press release by the Administrator of AMS dated September 15, 
1992, stating that in response to the August 21 decision by the Ninth Circuit, 
the Department of Agriculture has determined to terminate the 1985 
rulemaking action. The release further states that the marketing orders for 
Arizona-California navel and valencia oranges "which provide for weekly 
volume regulations (prorate) to control supply and price fluctuations will 
continue in effect without the 1985 amendments because USDA has concluded 
that the orders continue to effectuate the purposes of the Agricultural 
Marketing Agreement Act of 1937." 

6. The Ninth Circuit’s decision on the 1985 rulemaking action and the 
Secretary's stated intention to terminate it, and continue the prior orange 
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orders in effect, have been considered and interpreted by the Judicial Officer 
in Stark Packing Company, 92 AMA Docket No. F&V 902, issued on 
November 3, 1992, _ Agric. Dec. __. 


Conclusions 


Petitioners’ challenges may be separated into three groups. Firstly, the 
lawfulness of the Secretary’s rulemaking actions restricting the handling of 
navel oranges in 1991-92, are challenged for failures to comply with the 
Administrative Procedure Act. Secondly, various constitutional and statutory 
objections to the Secretary’s actions are asserted. Thirdly, all actions taken 
under the Marketing Order after 1985 are contended to be a nullity in that the 
grower referendum held that year to implement amendments has been held 
invalid. 

1. The Secretary's rulemaking actions imposing volume restrictions on 
navel oranges shipped to the domestic fresh market in 1991-92, are in 
accordance with law and comply with the APA’s notice and comment 
requirements. 

Petitioners contend the Administrative Procedure Act was not complied 
with in four ways. 

The Secretary failed to engage in reasoned decisionmaking; failed to 
publish an adequate basis and purpose statement; improperly invoked the 
"good cause" exception contained in § 553(b) when he issued weekly prorate 
quotas; and failed to wait 30 days prior to de facto implementation of the final 
rule imposing prorate for the 1991-92 marketing season. 

Review of the final rule (RX 39), which found prorate regulation to be 
appropriate for the 1991-92 navel orange season, demonstrates that it was 
amply reasoned and fully responsive to the 46 comments received during a 30- 
day period given for comments. The basis and purpose statement is in every 
sense sufficient to meet the requirements of the APA. Petitioners disagree 
with the conclusions reached, but as has been stated in virtually every 
administrative law case where this issue is raised, it is not the province of a 
reviewer to substitute his judgment for that of the official administering the 
regulatory program. As long as the rulemaking decision is based on legally 
sufficient reasons which are adequately expressed as is the case here, the 
decision meets the statutory test. See Riverbend, at 1488. 

The adequacy of the Secretary’s compliance with the notice and comment 
requirements of the APA was before the Ninth Circuit in Riverbend Farms 
Inc. v. Madigan, 958 F.2d 1479 (9th Cir. 1992). The Court found that the 





1024 AGRICULTURAL MARKETING AGREEMENT ACT 


rationale underlying the 30-day waiting period is not properly applicable to the 
navel orange regulatory period (Riverbend, at 1485), but it held that advance 
notice of the Tuesday NOAC meetings should be published in the Federal 
Register, preferably at least a week ahead of time, and that the parties should 
be allowed to submit written comments to NOAC and the Secretary 
(Riverbend, at 1489). However, the court held deficiencies in rulemaking 
conducted prior to the 1992-93 navel orange season, to be but harmless error 
(Riverbend, at 1488). 

Therefore, as was done in Stark, supra, these allegations of the petition are 
dismissed with prejudice. 

2. Petitioners have failed to demonstrate that the Secretary’s actions 
were unconstitutional or contrary to the requirements of the Agricultural 


Marketing Agreement Act. 

Section III of the Riverbend opinion, at 1488-1489, completely disposes of 
those allegations of the petition which invoke the AMAA and the Constitution 
to charge petitioners were denied equity of marketing opportunity and 
subjected to unfair competition with navel orange handlers who were 
unrestricted or less restricted by shipping quotas. 

Petitioners further assert that the shipping quotas were an unconstitutional 
taking of private property without just compensation. This assertion was 


advanced and rejected in Sequoia Orange Co., Inc., 50 Agric. Dec. 216, 282. 
In that case, the three factors specified in Ruckelshaus v. Monsanto Co., 467 
USS. 986, 1005 (1984) for determining whether government action amounts to 
an unconstitutional "taking," were applied to both the navel orange and the 
lemon marketing orders, and it was concluded: 


The issuance of volume regulations under Marketing Orders 907 and 
910 is not the type of governmental action that is proscribed by the 
just compensation clause as an unconstitutional interference with 
private property interests. 

For the reasons specified in the cited case, petitioners’ " 
is rejected. 

Petitioners next assert that the shipping quotas were unduly restrictive and 
violated § 608c(6)(c) of the AMAA because "they failed to make the entire 
merchantable portion of the crop available to the regulated (domestic fresh) 
market and artificially lengthen(ed) the normal marketing season." This 
appears to be less a legal argument and more in the nature of an appeal to 
the Secretary’s discretion as policymaker to refrain from the issuance of 


taking" argument 
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volume restrictions. This is not the proper forum to address policy issues. At 
any rate, this type of argument, together with petitioners’ next argument that 
shipping "quotas are imposed for the improper purpose of maintaining prices 
above parity" was fully considered and rejected by the Judicial Officer in his 
decision which was reviewed by the Ninth Circuit in Riverbend, supra. The 
rejection of these arguments is therefore mandated by a binding Departmental 
precedent which has not been overturned on appeal. 

Petitioners’ argument that they have been unconstitutionally denied due 
process of law because they were not given “an effective and immediate 
judicial remedy to test the validity of the challenged orders and quotas" is, I 
take it, directed to some future reviewing court. It is not an argument which 
can be properly considered by me in this administrative proceeding. 

Finally, petitioners contend that their rights have been violated because 
NOAC’s administration of the Marketing Order is not subject to an effective 
compliance/audit program. No legal basis for this argument is stated in the 
petition and for that reason cannot be appropriately entertained in this 
proceeding. 

3. Petitioners contend that invalidation of the 1985 referendum _has 
rendered all subsequent actions taken under Marketing Order 907 a nullity. 

The decision in Sequoia Orange Co. v. Yeutter, 973 F.2d 752, (August 21, 
1992) has been applied to Marketing Order 907 by the Judicial Officer in his 
decision in Stark, supra. 

He thoroughly reviewed the Ninth Circuit’s decision, and had the 
September 15, 1992, press release before him. 

For the reasons expressed by the Judicial Officer in Stark, slip opinion, 
pages 4-17, petitioners’ arguments that Marketing Order 907 was terminated 
and actions taken under it after 1985 are a nullity, are unavailing. 

For the foregoing reasons, the Petition should be dismissed. 


Order 


The relief requested by petitioners is denied and the Petition is dismissed 
subject to petitioners right to appeal this decision and order to the Judicial 
Officer as provided in the governing rules of practice. 

[This Decision and Order became final December 22, 1992.-Editor] 
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In re: RUDOLPH J. LUSCHER, JR. AND RAY W. NELSON, d/b/a RAY 
NELSON, INC. 

A.Q. Docket No. 91-26. 

Decision and Order as to Rudolph J. Luscher, Jr. filed July 6, 1992. 


Default — Admission of material allegations — Civil penalty — Interstate movement of cattle 
without health certificate. 


The Judicial Officer affirmed Chief Judge Palmer’s Order assessing a civil penalty of $5,000 
against Respondent under the Act of February 2, 1903, as amended, and the regulations 
promulgated thereunder, on the basis of Jn re Kaplinsky. 


James D. Holt, for Complainant. 

Philip E. Friberg, Vancouver, WA, for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Respondent Rudolph J. Luscher, Jr., filed an appeal from the Initial 
Decision and Order (Appendix A) filed in this proceeding by Chief 
Administrative Law Judge Victor W. Palmer (ALJ) under the Act of 
February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), for a violation of 
the regulations promulgated thereunder governing the movement of cattle 
(9 C.F.R. § 78.9(b)(3)(ii)). Based upon a careful examination of the record, 
there is no basis to the appeal or to Respondent’s request for oral argument 
(see In re Kaplinsky, 47 Agric. Dec. 613 (1988) (Appendix B); In re Bobo, 49 
Agric. Dec. 849, 851-52 (1990) ("Kaplinsky policy applies only to A.Q. and 
P.Q. cases" (id. at 852 n.2)). It is too late to raise new factual issues on 
appeal. In re Hickey, 47 Agric. Dec. 840, 851 n.5 (1988), aff'd, 878 F.2d 385 
(9th Cir. 1989) (Table) (text in WESTLAW), printed in 48 Agric. Dec. 107 
(1989). Accordingly, the following Order (which is the Order that must be 
complied with, rather than the ALJ’s Order assessing a civil penalty in the 
same amount) should be issued in this case. 


Order 


Respondent Rudolph J. Luscher, Jr., is hereby assessed a civil penalty of 
$5,000, which shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 91-26. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and regulations promulgated thereunder (9 C.F.R. § 78.9). 

This proceeding was instituted by a complaint filed on May 24, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture (USDA). Complainant moved to dismiss counts 
IV, VI, XXII, XIV and XXVII of the complaint on January 28, 1992. The 


complaint alleges that on or about June 6, 1990, Respondent Luscher moved 
test-eligible animals interstate in violation of USDA regulations restricting the 
interstate movement of cattle due to brucellosis. (9 C.F.R. § 78.9(b)(3)(ii)). 

Respondent Luscher’s answer admitted to the material allegations 
contained in counts III, V, VII, VIII, IX, X, XI, XIII, XV and XVI of the 
complaint. Accordingly, the material allegations alleged in counts III, V, VII, 
VIII, IX, X, XI, XIII, XV and XVI of the complaint are adopted and set forth 
herein as the Findings of Fact, and this Decision is issued pursuant to section 
1.139 of the rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Finding of Fact 


1. Rudolph J. "Rudie" Luscher, Jr., respondent, is an individual with a 
mailing address of 6121 N.E. 284th, Battleground, Washington 98604. 

2. On or about January 6, 1990, Respondent Luscher moved thirty two 
test-eligible cows from Turner, Oregon to Tenino, Washington without the 
cows being accompanied by a certificate. 

3. On or about January 6, 1990, Respondent Luscher moved twelve test- 
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eligible cows from Turner, Oregon to Trout Lake, Washington without the 
cows being accompanied by a certificate. 

4. On or about January 6, 1990, Respondent Luscher moved three test- 
eligible cows from Turner, Oregon to Battleground, Washington without the 
cows being accompanied by a certificate. 

5. On or about January 6, 1990, Respondent Luscher moved a test- 
eligible cow from Turner, Oregon to Ridgefield, Washington without the cow 
being accompanied by a certificate. 

6. On or about January 6, 1990, Respondent Luscher moved eight test- 
eligible cows from Turner, Oregon to Edward Brandsma in Lynden, 
Washington without the cows being accompanied by a certificate. 

7. On or about January 6, 1990, Respondent Luscher moved five test- 
eligible cows from Turner, Oregon to Gary Debruin in Lynden, Washington 
without the cows being accompanied by a certificate. 

8. On or about January 6, 1990, Respondent Luscher moved a test- 
eligible cow from Turner, Oregon to Rod Ten Kley in Lynden, Washington 
without the cow being accompanied by a certificate. 

9. Onor about January 6, 1990, Respondent Luscher moved thirty seven 
test-eligible cows from Turner, Oregon to Sunnyside, Washington without the 
cows being accompanied by a certificate. 

10. On or about January 6, 1990, Respondent Luscher moved twenty six 
test-eligible cows from Turner, Oregon to Arthur Leyendekker in Mabton, 
Washington without the cows being accompanied by a certificate. 

11. On or about January 6, 1990, Respondent Luscher moved fifteen test- 
eligible cows from Turner, Oregon to Charles and Helen Leyendekker in 
Mabton, Washington without the cows being accompanied by a certificate. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, 
Respondent Luscher has violated 9 C.F.R. § 78.9(b)(3)(ii). 


Therefore, the following Order is issued. 


Order 


1. Respondent Luscher is hereby assessed a civil penalty of five thousand 
dollars ($5,000.00). 

2. The penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to: 
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United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 


In re: RUDOLPH J. LUSCHER, JR. AND RAY W. NELSON, d/b/a RAY 
NELSON, INC. 

A.Q. Docket No. 91-26. 

Decision and Order as to Ray W. Nelson, d/b/a Ray Nelson, Inc. filed 
July 6, 1992. 


Default — Admission of material allegations — Civil penalty — Interstate movement of cattle 
without health certificate. 


The Judicial Officer affirmed Chief Judge Palmer’s Order assessing a civil penalty of $5,000 
against Respondent under the Act of February 2, 1903, as amended, and the regulations 
promulgated thereunder, on the basis of Jn re Kaplinsky. 


James D. Holt, for Complainant. 

Philip E. Friberg, Vancouver, WA, for Respondents. 

Initial decision issued by Victor W. Palmer, Chief Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


Respondent Ray W. Nelson, d/b/a Ray Nelson, Inc., filed an appeal from 
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the Initial Decision and Order (Appendix A) filed in this proceeding by Chief 
Administrative Law Judge Victor W. Palmer (ALJ) under the Act of 
February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), for a violation of 
the regulations promulgated thereunder governing the movement of cattle 
(9 C.F.R. § 78.9(b)(3)(ii)). Based upon a careful examination of the record, 
there is no basis to the appeal or to Respondent’s request for oral argument 
(see In re Kaplinsky, 47 Agric. Dec. 613 (1988) (Appendix B); Jn re Bobo, 49 
Agric. Dec. 849, 851-52 (1990) ("Kaplinsky policy applies only to A.Q. and 
P.Q. cases" (id. at 852 n.2)). It is too late to raise new factual issues on 
appeal. In re Hickey, 47 Agric. Dec. 840, 851 n.5 (1988), aff'd, 878 F.2d 385 
(9th Cir. 1989) (Table) (text in WESTLAW), printed in 48 Agric. Dec. 107 
(1989). Accordingly, the following Order (which is the Order that must be 
complied with, rather than the ALJ’s Order assessing a civil penalty in the 
same amount) should be issued in this case. 


Order 


Respondent Ray W. Nelson, d/b/a Ray Nelson, Inc., is hereby assessed 
a civil penalty of $5,000, which shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 60 days after service of this Order. Respondent shall indicate on the 
certified check or money order that payment is in reference to A.Q. Docket 
No. 91-26. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and regulations promulgated thereunder (9 C.F.R. § 78.9). 

This proceeding was instituted by a complaint filed on May 24, 1991, by 
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the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture (USDA). Complainant moved to dismiss counts 
XIX, XXI, XXVII, XXIX and XXXII of the complaint on January 28, 1992. 
The complaint alleges that on or about June 6, 1990, Respondent Nelson 
moved test-eligible animals interstate in violation of USDA regulations 
restricting the interstate movement of cattle due to brucellosis. (9 C.F.R. § 
78.9(b)(3)(ii)). 

Respondent Nelson’s answer admitted to the material allegations 
contained in counts XVIII, XX, XXII, XXIII, XXIV, XXV, XXVI, XXVIII, 
XXX, and XXXI of the complaint. Accordingly, the material allegations 
alleged in counts XVIII, XX, XXII, XXIII, XXIV, XXV, XXVI, XXVIII, 
XXX, and XXXI of the complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Finding of Fact 


1. Ray W. Nelson, d.b.a. Ray Nelson, Inc., respondent, is an individual 
with a mailing address of 5725-A, N.E. Hazeldell Avenue, Vancouver, 
Washington 98663. 


2. On or about January 6, 1990, Respondent Nelson moved thirty two 
test-eligible cows from Turner, Oregon to Tenino, Washington without the 
cows being accompanied by a certificate. 

3. On or about January 6, 1990, Respondent Nelson moved twelve test- 
eligible cows from Turner, Oregon to Trout Lake, Washington without the 
cows being accompanied by a certificate. 

4. On or about January 6, 1990, Respondent Nelson moved three test- 
eligible cows from Turner, Oregon to Battleground, Washington without the 
cows being accompanied by a certificate. 

5. Onor about January 6, 1990, Respondent Nelson moved a test-eligible 
cow from Turner, Oregon to Ridgefield, Washington without the cow being 
accompanied by a certificate. 

6. On or about January 6, 1990, Respondent Nelson moved eight test- 
eligible cows from Turner, Oregon to Edward Brandsma in Lynden, 
Washington without the cows being accompanied by a certificate. 

7. On or about January 6, 1990, Respondent Nelson moved five test- 
eligible cows from Turner, Oregon to Gary Debruin in Lynden, Washington 
without the cows being accompanied by a certificate. 

8. Onor about January 6, 1990, Respondent Nelson moved a test-eligible 
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the cow being accompanied by a certificate. 

9. On or about January 6, 1990, Respondent Nelson moved thirty seven 
test-eligible cows from Turner, Oregon to Sunnyside, Washington without the 
cows being accompanied by a certificate. 

10. On or about January 6, 1990, Respondent Nelson moved twenty six 
test-eligible cows from Turner, Oregon to Arthur Leyendekker in Mabton, 
Washington without the cows being accompanied by a certificate. 

11. On or about January 6, 1990, Respondent Nelson moved fifteen test- 
eligible cows from Turner, Oregon to Charles and Helen Leyendekker in 
Mabton, Washington without the cows being accompanied by a certificate. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, 
Respondent Nelson has violated 9 C.F.R. § 78.9(b)(3)(ii). 


Therefore, the following Order is issued. 


Order 


1. Respondent Nelson is hereby assessed a civil penalty of five thousand 


dollars ($5,000.00). 
2. The penalty shall be payable to the "Treasurer of the United States" 
by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
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Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published hereih.-Editor.] 


In ree HOWARD EASTLAND. 
A.Q. Docket No. 90-30. 
Decision and Order filed December 30, 1992. 


Civil penalties — Interstate movement of brucellosis reactor cow without permit — Interstate 
movement of brucellosis reactor cow without proper metal tag and "B" branded — Interstate 
movement of brucellosis reactor cow not to a recognized slaughtering establishment. 


The Judicial Officer affirmed the Decision by Judge Baker (ALJ) finding that Respondent 
shipped interstate from Missouri to an auction market in Kansas one brucellosis reactor cow, in 
violation of the regulation requiring that the cow be shipped directly to a recognized slaughtering 
establishment, be identified with a metal tag and "B" branded, and be accompanied to 
destination by a permit. However, the Judicial Officer increased the civil penalties from $500 
to $3,000. Department’s sanction policy explained. Importance of the Brucellosis Eradication 
Program explained. Intent is not an element of a violation of the regulations. There is no need 
to show wilfulness under the Administrative Procedure Act, since no license is being suspended 
or revoked. Inability to pay is not a relevant circumstance under this statute. 


Darlene Bolinger, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Dorothea A. Baker, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding for the assessment of civil penalties 
under the Act of February 2, 1903, as amended (21 U.S.C. §§ 111, 120, 122), 
for violations of the Act and the regulations promulgated thereunder (9 C.F.R. 
§ 78.1 et seq.), governing the interstate movement of cattle. An initial 
Decision and Order was filed October 30, 1991, by Administrative Law Judge 
Dorothea A. Baker (ALJ) assessing a civil penalty of $500. 

On November 27, 1991, Complainant, seeking civil penalties of $3,000, 
appealed to the Judicial Officer, to whom final administrative authority to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 has been 
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delegated (7 C.F.R. § 2.35).' The case was referred to the Judicial Officer 
for decision on January 7, 1992. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case 
(with omissions shown by dots, additions by brackets, and a few trivial 
editorial changes not specified), except that the civil penalties are increased 
to $3,000. Additional conclusions by the Judicial Officer follow the ALJ’s 
conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is an administrative proceeding for the assessment of civil penalties 
against the Respondent, for violations of the Act of February 2, 1903, as 
amended (21 U.S.C. §§ 111, 120), and regulations promulgated thereunder (9 
C.F.R. § 78.1 et seq.), in accordance with the Rules of Practice in 9 C.F.R. § 
70.1 et seq. and 7 C.F.R. § 1.130 et seq. 

This proceeding was instituted by a Complaint, filed on August 27, 1990, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. Respondent filed an Answer to the 
Complaint on September 28, 1990. In the Answer, Respondent admitted he 
was an individual who lived at the address cited in the Complaint and denied 
all of the allegations in the remainder of the Complaint. 

In the Complaint to this proceeding it was alleged that on or about 
February 14, 1987, Respondent moved interstate from Rich Hill, Missouri, to 
Fort Scott, Kansas, one brucellosis reactor cow, in violation of 9 C.F.R. § 
78.7(a), (b) and (c), because the animal was not moved to a recognized 
slaughtering establishment, was not identified by an approved metal 
identification tag and "B" branded, and was not accompanied by a permit, as 
required. 

The essence of the Respondent’s contentions is that the animal in question 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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was a spayed heifer (not requiring testing) or was another animal that either 
was not his or was purposely put into his herd by unknown persons. 
Respondent has a conviction that in some manner, due to hard feelings with 
certain Governmental authorities, and in order to concoct a reason for not 
paying him indemnity for an entire herd, this one animal became intertwined 
in a depopulation process. This is a true belief on the part of the 
Respondent. 

A hearing was held on May 16, 1991, in Kansas City, Missouri, before 
Dorothea A. Baker, Administrative Law Judge. Darlene M. Bollinger, 
Esquire, of the Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250, appeared on behalf of the Complainant. 
Respondent Howard Eastland, Rural Route 2, Rich Hill, Missouri 64779, 
appeared pro se. In due course the parties filed briefs, the last one having 
been filed October 1, 1991. 


Findings of Fact 


1. Respondent Howard Eastland is an individual with a mailing address 
of Rural Route 2, Rich Hill, Missouri 64779. 

2. On or about February 14, 1987, there was moved interstate from Rich 
Hill, Missouri, to the Fort Scott Sale Co., Fort Scott, Kansas, one animal 
which turned out to be a brucellosis reactor cow, the ownership of which is 
attributed to Respondent by the documentary evidence. Said animal was 
checked in by the sale barn as one of a total of 50, including 21 mixed steers 
and heifers. Ordinarily, personnel at the sale barn test animals they believe 
to be test eligible. No credible evidence exists in this case as to why this was 
not done. Said animal was not moved interstate for immediate slaughter 
directly to a recognized slaughtering establishment, as required. Also, the 
animal was not designated as a reactor by attaching the approved individual 
metal identification tag to the animal’s ear prior to the interstate movement, 
as required; the animal did not have the "B" brand applied to the animal’s jaw 
prior to the movement, as required; and the animal was not accompanied by 
a permit, VS Form 1-27, as required. 

3. The State of Missouri was a Class B state as designated by section 
78.41, Title 9, Code of Federal Regulations, during February 1987. 

4. The State of Kansas was a Class A state as designated by section 
78.41, Title 9, Code of Federal Regulations, during February 1987. 

5. Brucellosis is an infectious, contagious, and communicable disease of 
cattle which may also affect human beings. 
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6. The regulations set forth in Title 9, Code of Federal Regulations, Part 
78, and the compliance with such regulations are an integral and significant 
part of the Federal and State cooperative efforts to control and eradicate 
brucellosis. 

7. The weight of the persuasive evidence shows that on or about 
February 14, 1987, Respondent Howard Eastland moved interstate one 
brucellosis reactor cow from Rich Hill, Missouri, to the Fort Scott Sale [Co.], 
Fort Scott, Kansas, in violation of section 78.7(a), 78.7(b), and 78.7(c), Title 
9, Code of Federal Regulations (9 C.F.R. § 78.7(a), 78.7(b) and 78.7(c)). 


Statement of Law 


21 U.S.C. § 122 provides: 


Any person, company, or corporation knowingly violating the 
provisions of this Act or the orders or regulations made in pursuance 
thereof shall be guilty of a misdemeanor, and on conviction shall be 
punished by a fine of not less than one hundred dollars nor more than 
five thousand dollars, or by imprisonment not more than one year, or 
by both such fine and imprisonment. Any person, company, or 
corporation violating such provisions, orders, or regulations may be 
assessed a civil penalty by the Secretary of Agriculture of not more than 
one thousand dollars. The Secretary may issue an order assessing 
such civil penalty only after notice and an opportunity for an agency 
hearing on the record. Such order shall be treated as a final order 
reviewable under chapter 158 of title 28 [, United States Code (28 
U.S.C. § 2341 et seq.)]. The validity of such order may not be 
reviewed in an action to collect such civil penalty. (Emphasis added) 


Title 9, Code of Federal Regulations, § 78.6 [(1987)], provides in relevant 
part, that: 


Steers and spayed heifers may be moved interstate without 
restriction under this subpart. 


Title 9, Code of Federal Regulations, § 78.7 [(1987)], provides, in relevant 
part, that: 


(a) Destination. Brucellosis reactor cattle may be moved 
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interstate only for immediate slaughter as follows: 
(1) Directly to a recognized slaughtering establishment; 


(b) Identification. Prior to moving interstate, brucellosis reactor 
cattle shall be 

(1) Individually identified by attaching to the left ear a metal tag 
bearing a serial number and the inscription, "U.S. Reactor," or a 
metal tag bearing a serial number designated by the State animal 
health official for identifying brucellosis reactors; and 

(2) "“B" branded. 

(c) Permit. Brucellosis reactor cattle moving interstate shall be 
accompanied to destination by a permit. 


Title 9, Code of Federal Regulations, § 78.41(b) [(1987)], classifies the 
following areas as Class A: 


Arizona (except those portions of Mohave and Coconino Counties 
north of the Grand Canyon), California, Colorado, Idaho, Illinois, 
Indiana, Iowa, Kansas, Nebraska, Nevada, New Mexico, Ohio, 
Oregon, Puerto Rico, South Dakota, Tennessee, Virginia, and 
Washington. 


Title 9, Code of Federal Regulations, § 78.41(c) [(1987)], provides in 
pertinent part that Missouri is among those states designated as Class B 
states. 


Conclusions 


On or about February 14, 1987, Respondent consigned 50 head of cattle 
to the Eastern Kansas Livestock Market, d/b/a Fort Scott Sale Co. 
(hereinafter referred to as Fort Scott Sale Co.), Fort Scott, Kansas. (CX 3; 
Tr. 31-36). Respondent did not load the cattle for shipment and since he was 
not there he did not examine the animals for ear tag identification. (Tr. 233). 
His name and signature, however, appear on the check-in sheet consigning the 
animals to the livestock market. (CX 3; Tr. 33). The Respondent is 
principally responsible for the interstate movement of these animals. 
(Tr. 155). 

The number assigned to Respondent on the check-in ticket was 26754, the 
last three digits of which would be used to identify Respondent during the sale 
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day. (CX 3; Tr. 31-36). The animals were checked in as 21 mixed steers and 
heifers and [29] other head of cattle for a total of 50 animals to be sold at 
public auction. (CX 3; Tr. 32-33). 

The animals delivered to the Fort Scott Sale Co. on February 14, 1987, by 
the Respondent, were not tested by the Fort Scott Sale Co.’s veterinarian. 
The hindsight testimony and hearsay evidence herein is not sufficient to 
establish the reason the animal in question was not tested at Fort Scott. Such 
is speculation and seeks to discredit the non-reason. 

As part of the pleadings, the Respondent submitted a sworn Affidavit of 
the Office Manager of the Fort Scott Sale Co., Fort Scott, Kansas 66701, 
dated September 18, 1990, which states: 


I have reviewed our sales records for Feb. 14, 1987 and found no 
mature age animals selling for Howard Eastland that Saturday. 


Moreover, the Complainant’s own, and credible witness, Dr. Alvin E. 
Melcher, indicated in his testimony that the people associated with the sale 
barn "perhaps made some errors" and certain documents reflect "a sale barn 
paperwork error." (Tr. 155, 157). 

On or about February 14, 1987, a Fort Scott Sale Co. "seller sheet" with 
control number 39976 and a continuation sheet with control number 39977 
was completed on behalf of Respondent. (CX 4; Tr. 37-42). The seller sheet 
shows that a total of 50 head of cattle were checked in by the seller identified 
as 1754, which signifies the Respondent Howard Eastland. (CX 3, 4; Tr. 33). 
Lucerne Smith is identified as the purchaser of an 800-pound whiteface heifer 
belonging to Howard Eastland. (CX 4, 6). Thus the seller sheet reflects that 
this was the only animal of Respondent that he bought. On February 14, 
1987, Fort Scott Sale Co. made check number 024569 out to 
Howard Eastland, R.R. 2, Rich Hill, Missouri, for the amount of $17,867.92. 
(CX 4, 5). The check, number 024569, was endorsed by Howard Eastland. 
(CX 5; Tr. 46-47, 163). 

Exhibit 7 shows that 3 days later, on February 17, 1987, Lucerne Smith 
delivered to the Holton Livestock Exchange in Holton, Kansas, approximately 
20 head of cattle. (CX 7; Tr. 49). Among the 20 head of cattle delivered by 
Mr. Smith and tested by the Holton Livestock Exchange veterinarian was an 
animal identified with back tag 48JA4153 and ear tag number 43BFL0947. 
(CX 7). The Respondent disputes as to whom may have attached the ear tag. 
This back tag number was applied by the Holton Livestock Exchange, as 
indicated by the letters "JA." (CX 13; Tr. 54, 95). The Holton Livestock 
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Exchange veterinarian, Dr. Donald Griffith, determined that this animal was 
an adult and was positive to the card test. Verification laboratory tests of 
February 25, 26, and 27, 1991, subsequently classified the animal as a reactor 
by the designated epidemiologist of Kansas. (CX 7, 12, 13). Exhibit 13 is a 
"Page 2" of "State-Federal Cooperative Laboratory Daily Report" dated 
February 27, 1991, where data relating to 20 other animals are typed in, 
whereas the information on this one animal is handwritten. As a result of the 
testing and the reactor classification, the Holton Livestock Exchange 
veterinarian attached the approved metal identification tag to the animal’s ear 
identifying it as a reactor and branded the animal with a "B" on its jaw. (CX 
12; Tr. 70). The tagging and branding were done for the first time at Holton, 
Kansas. (CX 12; Tr. 70). 

An approximate total of 96 head of cattle were tested at Holton Livestock 
Exchange on February 17, 1987, and of the 96 head tested, 95 were negative 
to brucellosis and one was a reactor. (CX 13). The reactor was determined 
to be the same animal, identified by ear tag number 43BFL0947, delivered by 
Howard Eastland to the Fort Scott Sale Co. for resale on February 14, 1987. 
(CX 13; Tr. 76). 

Dr. Alvin E. Melcher, Designated Brucellosis Epidemiologist, Kansas, 
requested that the Secretary of the Fort Scott Sale Co. provide him with 
information concerning the animals sold by Respondent on February 14, 1987. 
(CX 14a; Tr. 99-100). The letter from the Secretary accounted for the 50 
head of cattle sold by the Respondent, including one whiteface heifer 
purchased by Lucerne Smith of Holton, Kansas, and provided additional 
information as to the purchasers of all 50 head of cattle. (CX 14a). 

It was determined by Senior Investigator Dale Wiseman and by 
documentary review that neither the Fort Scott Sale Co. nor the Holton 
Livestock Exchange were recognized slaughtering establishments. (CX 8, 9; 
Tr. 36, 58). These two livestock markets were strictly in the business of 
buying and selling cattle. (Tr. 36, 58). 

Senior Investigator Mark Westrich determined by a search of the records 
of permits issued and by interview of pertinent persons that a VS 1-27 permit 
was not issued for the interstate movement of the animal identified by ear tag 
number 43BFL0947. (Tr. 23-24). In addition, the Affidavit of 
Robert Walroad and testimony of the Respondent confirm that the required 
VS 1-27 permit did not accompany the interstate movement of the animal in 
question. (CX 11; Tr. 234). A veterinarian had spayed Respondent’s heifers 
and castrated his bulls prior to the movement of the animals in question and 
Respondent believed the animal which was moved to have been spayed. 
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On or about April 28, 1987, the Attorney General of Missouri informed 
the Respondent among other things [(CX 15, pp. 1, 2)]: 


There are a number of problems which either are holding up 
payments or disqualify you from them altogether. 


3) The most serious problem involves an eight (8) year old cow 
testing positive for brucellosis which you removed from the 
depopulation herd located on the farm near Jerry Mumma’s house, 
and transported to a sale barn in Fort Scott, Kansas. This animal was 
subsequently resold and re-bled at Holton Livestock in Kansas where 
she again came up positive. I enclose a copy of the Missouri test 
charts showing her as a strong reactor. Also enclosed is a copy of the 
Kansas test chart. 


Removal of this reactor from a quarantined herd and transporting 
it to another state is a flagrant violation of both state and federal law. 
Largely because of this violation, Dr. Ward has disqualified you from 
receiving any federal indemnity payments whatsoever. Federal 
regulations bar him from making any payments in this situation, and 
so there is really nothing that we or anyone else can do about it. 


There is no doubt Respondent has already experienced severe economic 
set-back as a consequence of this animal. Respondent’s "whole income is out 
of cattle alone because we [Respondent] feed everything that we raise to the 
cattle." (Tr. 226; [see also Tr.] 241). 

Dr. Eber, one of Complainant’s witnesses testified, as to the loss of 
indemnity on the entire herd, that [(Tr. 195)]: "One of the most primary 
[reasons] is the diversion of this cow from the depopulation into regular 
market channels." 

The Complainant maintains that Respondent is uncooperative and flaunts 
the regulations and that he will continue to do so unless the severest of 
sanctions is imposed. However, he is not charged with the nature of his 
personality nor events subsequent to the February 14, 1987, occurrence. 
There is indication of long-standing ill will existing between Respondent and 
certain Governmental officials. This undoubtedly has influenced the attitude 
of both parties. 
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Dr. John L. Barkley, the Complainant’s witness, testified, inter alia, that 
the maximum possible sanction is recommended on "only very few" occasions. 
His testimony further indicated that such maximum sanctions “are 
recommended to discourage this person or anyone else that knows about the 
situation from doing the same thing." (Tr. 248). 

Even Dr. Barkley indicated that he would not recommend the maximum 
penalty "where someone has inadvertently violated the regulations and maybe 
through ignorance or whatever reason that he might inadvertently do it." (Tr. 
249). 

Notwithstanding what the Complainant’s evidence shows, I believe the 
Respondent’s true belief to be that: "She was a heifer. She didn’t need 
testing. And how could they know she was brucellosis. When a man takes 
her 200 miles and shows her in another sale barn with that tag on her. It was 
a made-up deal between Jerry and the man over yonder. He got paid for 
that." (Tr. 224). Respondent’s belief, that if the heifer had needed testing she 
would have been tested at Fort Scott (Tr. 224), is borne out by a description 
of the ordinary procedure at Fort Scott, which was not followed in this case. 


Although there is evidence that an ear tag cannot be re-used, Respondent 
described the manner in which an ear tag, from a dead, hidden cow could 
have been re-used. (Tr. 219). Respondent truly believed the animal in 
question was a heifer which someone put an ear tag on because anyone can 
put on an ear tag. (Tr. 219). 


I believe the Respondent to be credible as to his beliefs and I agree with 
the Complainant’s witness, Dr. Melcher’s assessment [(Tr. 160-61)]: 


THE WITNESS; .. . Now, what, in my best judgment, appears 
to have happened is that one of those 25 female animals was not a 
spayed heifer. It was, in fact, a cow, a test eligible animal. And 
whose fault that is, I’m not going to sit here and accuse anybody by 
name. Certainly not Mr. Eastland. I'm not going to sit here and say 
that he willfully and knowlingly [sic] slipped a cow in and tried to 
disguise it as a heifer. But apparently that happened. Not saying it 
was he who caused it to happen, but it happened. Am I making 
myself clear? 


THE COURT: Yes, yes. I understand. 
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MR. EASTLAND: I didn’t haul the cattle over there. 


THE COURT: Mr. Eastland. Dr. Melcher, I understand what 
you’re saying, and this would have been compounded by the fact that 
some employee overlooked, say a four-year-old cow and just -- 
someone said, oh, these are all heifers, and instead of examining the 
four-year-old cow with its teeth and so forth, they overlooked it. 


THE WITNESS: That is entirely a possibility. That’s the only 
explanation that I can give as to why this one particular animal in 
question was not tested. It was just a mix-up, whatever you want to 
call it. (Emphasis added) 


Another of Complainant’s witnesses, a Service Inspector, Mr. Wiseman, 
through his testimony corroborated Respondent’s assertion that had the heifer 
been regarded as a cow, it would have been tested at Fort Scott, after 
unloading. (Tr. 50-51). It was a normal occurrence for Fort Scott to do so. 

No satisfactory believable evidence, including Exhibit 11, dated May 13, 
1991, was given at the hearing as to why the animal in question was not tested 
at Fort Scott. 


All motions, requests, suggestions or otherwise of the parties have been 
duly considered and to the extent not consistent with this decision, they are 
denied. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s violations were extremely serious. On January 6, 1987, just 
5'4 weeks before the violations involved here, Jerry R. Eber, D.V.M., District 
Veterinarian, Missouri Department of Agriculture, drew blood samples for 
brucellosis testing from Respondent’s herd, at Respondent’s request (CX 2; 
Tr. 167-68). The results of the January 6, 1987, field testing and the 
January 12, 1987, laboratory testing revealed that the blood taken from the 
cow involved in the present violations was positive for brucellosis, and 
therefore the animal was classified as a reactor (CX 2; Tr. 168, 177, 190). It 
is standard procedure for the owner of the animal to be advised immediately 
of the results of the field testing, and, also, to get a copy of the test record 
when "on-site" testing is conducted, so that the owner knows of any brucellosis 
reactor animals (Tr. 22, 167-68, 190). 
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Instead of handling the brucellosis reactor cow in the manner required by 
the regulations, Respondent was responsible for the shipment of the animal 
interstate to a livestock market (instead of to a slaughtering establishment (as 
required), and without the required reactor identification and branding, and 
without the required permit), where it had the potential to cause great 
damage to the Brucellosis Eradication Program. As stated in Jn re Thompson, 
50 Agric. Dec. 392, 405 (1991): 


It would take only one act of non-compliance, where a diseased cow 
is transported interstate and mingles with a number of unaffected 
cattle at auctions and quarantined feedlots, for a far-reaching disease 
problem to develop. 


The Department’s sanction policy is stated in In re S.S. Farms Linn 
County, Inc., 50 Agric. Dec. 476, 497 (1991), appeal docketed, No. 91-70169 
(9th Cir. Mar. 8, 1991), as follows: 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., In re Spencer Livestock Comm’n Co., 46 Agric. 
Dec. 268, 435-62 (1987), aff'd on other grounds, 841 F.2d 1451 (9th 
Cir. 1988). Rather, the sanction in each case will be determined by 
examining the nature of the violations in relation to the remedial 
purposes of the regulatory statute involved, along with all relevant 
circumstances, always giving appropriate weight to the 
recommendations of the administrative officials charged with the 
responsibility for achieving the congressional purpose. 


The $3,000 civil penalties requested by Complainant for the serious 
violations found here are modest considering the importance of the Brucellosis 
Eradication Program. As stated in Jn re Horton, 50 Agric. Dec. 430, 463-64 
(1991): 


The civil penalties assessed here are modest considering the 
importance of the Brucellosis Eradication Program. As stated in Jn 
re Grady, 45 Agric. Dec. 66, 109 (1986): 


The brucellosis eradication program is important to the 
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national welfare. To date, the program has cost in excess of 
$1 billion. It costs about $150 million [$63 million in 1987 
(Tr. 8)] a year (Tr. 440). 


The Brucellosis Eradication Program is described in Jn re Petty, 
43 Agric. Dec. 1406, 1409-10 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. 
June 5, 1986), as follows: 


4. Brucellosis (also known as Bangs disease or 
undulant fever) is a contagious, infectious and communicable 
disease affecting livestock. It is transmittable to humans.‘ 
(Tr. 32, 95-96, 1056-59, 1160-64, 1177-80). The incubation 
period of the disease varies from about 10 days to a year, but 
does not generally exceed several months (Tr. 95, 1180). 


“Brucellosis is "a disease of man of sudden or insidious 
onset and long duration characterized by great weakness, 
extreme exhaustion on slight effort, night sweats, chilliness, 
remittent fever, and generalized aches and pains and acquired 
through direct contact with infected animals or animal 
products or from the consumption of milk, dairy products, or 
meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained 
a vigorous and costly program directed to the control and 
eradication of this disease (Tr. 32-33, 1059-63). For example, 
in 1980, the Federal Government spent $73,715,667 for 
brucellosis eradication (1982 Budget Explanatory Notes, 
USDA, vol. 2, at 8). To control the disease, some entire 
herds of cattle are destroyed, with some indemnification from 
the Federal Government (9 C.F.R. § 51.3(a)(2) (1980); Tr. 
239-41). Because of the large economic impact of the cattle 
industry on the nation, the success of the Brucellosis 
Eradication Program is of national importance. 


In carrying out the Brucellosis Eradication Program, the 
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Federal Government, through regulations issued by the 
United States Department of Agriculture, regulates the 
interstate movement of cattle. 9 C.F.R. Part 78 (1980). 


Dr. Nelson, the USDA veterinarian and regional epidemiologist 
for the Central Region, testified that the Federal Brucellosis Program 
budget was 55 million dollars in Fiscal Year 1989; and that the 
combined State and Federal spending on the cooperative brucellosis 
program "since its inception" was “about close to three billion dollars" 
(Tr. 23). 


The ALJ, in assessing a civil penalty of $500, relied in part on the fact that 
there was no showing that Respondent intended to ship the brucellosis reactor 
cow to Kansas, but intent is not an element of a violation of the regulations. 
In re Smith, 50 Agric. Dec. 356, 367 (1991); In re Burns, 48 Agric. Dec. 881, 
882 (1989); In re Floyd, 48 Agric. Dec. 94, 97 (1989). Furthermore, since no 
license is being suspended or revoked, there is no need to show wilfulness, 
under the Administrative Procedure Act (5 U.S.C. § 558(c)). 

The ALJ also stated that "Respondent has already experienced severe 
economic set-back as a consequence of this animal" (Initial Decision at 9), but 
the record does not show that Respondent is unable to pay civil penalties of 
$3,000, and even if it did, inability to pay is not a relevant circumstance under 
this remedial statute (21 U.S.C. § 122). Cf. In re Pet Paradise, Inc., 51 Agric. 
Dec. __, slip op. at 28 (1992), appeal docketed, No. 92-3740 (7th Cir. Nov. 12, 
1992); In re Johnson, 51 Agric. Dec. 209, 216 (1992) (both cases holding that 
inability to pay is not a consideration in determining sanctions under the 
Animal Welfare Act (7 U.S.C. § 2149(b)). 

Furthermore, the fact that the shipment of this brucellosis reactor cow was 
one of the circumstances affecting Respondent’s indemnity payments for cattle 
destroyed is not a relevant circumstance in determining the civil penalties to 
be assessed for the violations. 

The ALJ also referred to the fact that the Respondent is a 75-year-old 
cattle farmer, who was unschooled in legal matters and could not afford an 
attorney (Initial Decision at 10). But these circumstances do not mitigate the 
civil penalties to be assessed here. 

For the foregoing reasons, the following Order should be issued in this 
proceeding. 
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Order 


Respondent, Howard Eastland, is hereby assessed civil penalties of $3,000. 
The civil penalties shall be payable to the "Treasurer of the United States," by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 90 days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to A.Q. Docket No. 90-30. 
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ANIMAL WELFARE ACT 


In re: PET PARADISE, INC. 
AWA Docket No. 90-2. 
Decision and Order filed September 16, 1992. 


Civil penalty — Cease and desist order — Suspension of license — Violations of housekeeping, 
husbandry and recordkeeping requirements — Willful — Complaint, adequacy of. 


The Judicial Officer affirmed the Order, but not the reasoning, of Judge Kane (ALJ) assessing 
a civil penalty of $5,000, suspending Respondent’s license for 30 days, and directing Respondent 
to cease and desist from violating the Animal Welfare Act, regulations and standards, and, in 
particular, to cease and desist from operating as a dealer within the meaning of the Act and 
regulations without effectuating 11 specific housekeeping, husbandry and recordkeeping 
requirements. The ALJ erred in holding that the regulations and standards in effect when the 
Complaint was issued are those by which Respondent’s conduct is to be judged, rather than the 
regulations and standards in effect when the violations occurred. The prior regulations and 
standards continued in effect in the amendatory rulemaking, but even if they had not continued 
in effect, it would have been appropriate to issue a cease and desist order for violations 
committed while the regulations and standards were in effect. The ALJ erred in dismissing 
allegations of the Complaint that identified the sections, but not the subsections, of the 
regulations and standards alleged to be violated. Formalities of court pleading are not applicable 
in administrative proceedings. Findings of fact need only be supported by a preponderance of 
the evidence. A violation is willful if the person intentionally does an act which is prohibited or 
acts with careless disregard of statutory requirements. Statutory factors for determining civil 
penalties under Animal Welfare Act discussed. Ability to pay is not a relevant criterion. 


M. Bradley Flynn & Carol C. Priest, for Complainant. 
Respondent, Pro se. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Animal Welfare Act, as 
amended, 7 U.S.C. § 2131 et seq., and the regulations issued thereunder, 9 
C.F.R. § 1.1 et seq. On July 8, 1991, Administrative Law Judge Paul Kane 
(ALJ) issued an Initial Decision and Order assessing a civil penalty of $5,000, 
suspending Respondent’s license for 30 days, and directing Respondent to 
cease and desist from violating the Act, regulations and standards, and, in 
particular, to cease and desist from operating as a dealer within the meaning 
of the Act and regulations without effectuating 11 specific housekeeping, 
husbandry and recordkeeping requirements. 

On November 25, 1991, Complainant appealed to the Judicial Officer, to 
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whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35).’ 
Complainant is, in the main, satisfied with the ALJ’s Order, but not with his 
reasoning. The Respondent filed an Appeal on January 8, 1992, to which 
Complainant replied on January 30, 1992. The case was referred to the 
Judicial Officer for decision on February 3, 1992. 

Based upon a careful consideration of the record, I agree with the bulk 
of Complainant’s views, and disagree entirely with Respondent’s views. The 
Preliminary Statement, the Applicable Statutes, and the Findings of Fact are 
taken from the ALJ’s Initial Decision, with additions and changes shown by 
brackets, deletions shown by dots, and minor editorial changes not specified. 
The Conclusions of Law and Discussion are by the Judicial Officer. 


[Preliminary Statement] 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. No. 89-554, 80 Stat. 384 (1966), as amended, Pub. L. No. 95-251, 
92 Stat. 183 (1987),? the Rules of Practice governing proceedings under the 
Animal Welfare Act, 9 C.F.R. § 4.1 (1990) and the Rules of Practice of the 
Department of Agriculture Governing Formal Adjudicatory Administrative 


Proceedings, 7 C.F.R. §§ 1.130-.151 (1990). This is a disciplinary proceeding 
under the Animal Welfare Act of 1970, and amendments of 1976, Pub. L. No. 
91-579, 84 Stat. 1560 (1970), renumbered and amended Pub. L. No. 94-279, 
90 Stat. 417 (1976),> hereinafter referred to as the Act, instituted by a 
Complaint filed on November 16, 1989, by the Administrator of the Animal 
and Plant Health Inspection Service, United States Department of Agriculture. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 
7 U.S.C. §§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory programs 
since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from 
the decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 


*5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1990) [hereinafter cited as unofficially codified] 
[brackets in original]. 


97 U.S.CA. §§ 2131-2147, 2149, 2151-2155 (West 1988 and Supp. 1990) [hereinafter cited as 
unofficially codified] [brackets in original]. 
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The Complaint alleges that the Respondent, Pet Paradise, Inc., hereinafter 
Respondent, wilfully violated the regulations and standards issued under the 
Act, 9 C.F.R. § 1.1 et seq. Specifically, the Complaint alleges that Respondent 
is a licensee of the United States Department of Agriculture, that Respondent 
is a dealer as defined in the Act and regulations issued pursuant to the Act’s 
authority, and that Respondent violated numerous sections of the Secretary’s 
regulations and standards. By notice of the Complaint, the Department would 
have Respondent’s license suspended, would require the payment of civil 
penalties and would impose specific operating orders. 

The Respondent filed an Answer on December 7, 1989, in which it denies 
the allegations of the Complaint. 

An orai hearing was held on June 26, 1989, in Louisville, Kentucky, before 
[the ALJ]. Irvin Wilson, a corporate official of Respondent, appeared on 
behalf of the Respondent. J. LaVonne Martin, Esq., Office of the General 
Counsel, United States Department of Agriculture, appeared on behalf of the 
Complainant. 

The parties have submitted proposed findings of fact, proposed 
conclusions of law and briefs. All proposed findings, conclusions. and 
arguments have been considered. To the extent indicated, they have been 
adopted. All other findings, conclusions and arguments have been rejected as 
irrelevant, immaterial or lacking legal or evidentiary basis. 

Complaint counsel proposes an Order by which Respondent’s license 
would be suspended for 30 days,‘ by which Respondent would be required to 
pay a civil penalty of $5,000, and by which Respondent would be required to 
observe specific operating orders. 

Based upon the evidence of record, it is concluded that the Respondent, 
as a licensee and dealer within the meaning of the Act, has violated 
regulations and standards issued under the Act. Accordingly, an Order shall 
be entered, as requested by Complaint counsel directing Respondent to cease 
and desist from further violations, assessing Respondent a civil penalty in the 
amount of $5,000 and suspending Respondent’s license for 30 days. 


Applicable Statutes .... 


“Complainant’s Proposed Findings of Fact, Conclusions of Law, and Order, and brief in 
support thereof, at 34, September 11, 1990. Complaint counsel at page 13 of the filing of 
September 11, 1990, contradictorily suggests a suspension period of 120 days’ duration. 
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The Act at 7 U.S.C.A. § 2131 contains Congress’ statement of policy with 
regard to its intent assuring the care and treatment of animals. In part, this 
is: 


The Congress finds that animals and activities which are regulated 
under this chapter are either in interstate or foreign commence or 
substantially affect such commerce or the free flow thereof, and that 
regulation of animals and activities as provided in this chapter is 
necessary to prevent and eliminate burdens upon such commerce and 
to effectively regulate such commerce, in order— 


(1) to insure that animals intended for use in research 
facilities or for exhibition purposes or for use as pets are 
provided humane care and treatment... . 


The Congress further finds that it is essential to regulate, as provided 
in this chapter, the transportation, purchase, sale, housing, care, 
handling, and treatment of animals by carriers or by persons or 
organizations engaged in using them for research or experimental 
purposes or for exhibition purposes or holding them for sale as pets 
or for any such purpose or use. 


The Secretary, by the Act, at 7 U.S.C.A. § 2151, is authorized to issue 
“such rules, regulations, and orders as he may deem necessary in order to 
effectuate the purpose of this chapter.". And, further, the Secretary is 
authorized to regulate the conduct of dealers by the Act, at 7 U.S.C.A. § 
2143[(a)], as follows: 


(1) The Secretary shall promulgate standards to govern the 
humane handling, care, treatment, and transportation of animals by 
dealers, research facilities, and exhibitors. 


(2) The standards described in paragraph (1) shall include 
minimum requirements— 


(A) for handling, housing, feeding, watering, sanitation, 
ventilation, shelter from extremes of weather and 
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temperatures, adequate veterinary care, and separation by 
species where the Secretary finds necessary for humane 
handling, care, or treatment of animals. . . . 


Section 2(f) of the Act, 7 U.S.C.A. § 2132(f), states in part: 


(f) The term "dealer" means any person who, in commerce, for 
compensation or profit, delivers for transportation, or transports, 
except as a carrier, buys, or sells, or negotiates the purchase or sale 
of, (1) any dog or other animal whether alive or dead for research, 
teaching, exhibition, or use as a pet, or (2) any dog for hunting, 
security, or breeding purposes, except that this term does not 
include— 


(i) a retail pet store except such store which sells any 
animals to a research facility, an exhibitor, or a dealer; or 


(ii) any person who does not sell, or negotiate the 
purchase or sale of any wild animal, dog, or cat, and who 
derives no more than $500 gross income from the sale of 
other animals during any calendar year; 


The punitive provisions of the Act, provide, at 7 U.S.C.A. § 2149, as 
follows: 


(a) . 


If the Secretary has reason to believe that any person licensed as 
a dealer, exhibitor, or operator of an auction sale subject to section 
2142 of this title, has violated or is violating any provision of this 
chapter, or any of the rules or regulations or standards promulgated 
by the Secretary hereunder, he may suspend such person’s license 
temporarily, but not to exceed 21 days, and after notice and 
opportunity for hearing, may suspend for such additional period as he 
may specify, or revoke such license, if such violation is determined to 
have occurred. 
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me... 


Any dealer, exhibitor, research facility, intermediate handler, 
carrier, or operator of an auction sale subject to section 2142 of this 
title, that violates any provision of this chapter, or any rule, regulation, 
or standard promulgated by the Secretary thereunder, may be 
assessed a civil penalty by the Secretary of not more than $2,500 for 
each such violation, and the Secretary may also make an order that 
such person shall cease and desist from continuing such violation. 
Each violation and each day during which a violation continues shall 
be a separate offense. No penalty shall be assessed or cease and 
desist order issued unless such person is given notice and opportunity 
for a hearing with respect to the alleged violation, and the order of 
the Secretary assessing a penalty and making a cease and desist order 
shall be final and conclusive unless the affected person files an appeal 
from the Secretary’s order with the appropriate United States Court 
of Appeals. The Secretary shall give due consideration to the 
appropriateness of the penalty with respect to the size of the business 
of the person involved, the gravity of the violation, the person’s good 
faith, and the history of previous violations. . . . 


The Department’s Complaint against this Respondent alleges ... that 
Respondent has violated 3 regulations and 24 standards [,which are based 
upon the statutes excerpted, supra]... . 


Findings of Fact 


1. Pet Paradise, Inc., hereinafter referred to as Respondent, is a 
corporation whose address is 1005 Wall Street, Jeffersonville, Indiana 47130. 
(Respondent’s Proposed Findings #1) 

2. The Respondent, at all times material herein, is licensed and 
operating as a dealer as defined in the Act and regulations. (Respondent’s 
Proposed Findings #2) 

3. At the time of Respondent’s application for a license it was given a 
copy of the Act, the regulations and standards promulgated under the Act and 
agreed in writing to comply with them. (Respondent’s Proposed Findings #3) 
Respondent’s license number 32-13-83 was initially issued on July 15, 1987. 
(CX 1) 
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4. One of the witnesses presented by Complaint counsel at the hearing 
held on June 26, 1990, Thomas Gomez, D.V.M., testified that he inspected 
Respondent’s facilities and inspected Respondent’s records on 14 different 
occasions between September 14, 1988, and July 18, 1989. (Tr. 9, 53, 173) 
Dr. Gomez was an employee of the Animal [and] Plant Health Inspection 
Service of the United States Department of Agriculture and was responsible 
for enforcement activities pursuant to the Act. (Tr. 7,8) The Department 
normally inspects the facilities of its licensees no more than twice a year. (Tr. 
177) 

5. On December 29, 1988, Respondent received from Dr. Gomez a so- 
called warning ticket. (CX 6; Tr. 176) By this instrument, Respondent was 
advised that perceived violations of 9 C.F.R. § 2.50 and § 2.100 existed. This 
ticket was issued pursuant to the policy of the Animal and Plant Health 
Inspection Service by which compliance with the Act, regulations and 
standards is to be voluntarily obtained in the furtherance of educational 
processes. (Tr. 174) 

6. Count III of the Complaint is based upon an inspection of 
Respondent’s facilities and records on or about May 13, 1989. (CX 3) 
Dr. Gomez conducted this inspection. (Tr. 14, 52-54) Count IV of the 
Complaint is based upon an inspection of Respondent’s facilities and records 
on or about June 1, 1989. (CX 4) Dr. Gomez conducted this inspection. (Tr. 
54) Count V of the Complaint is based upon an inspection of Respondent’s 
facilities and records on or about July 18, 1989. (CX 5) Peter Kirsten, 
D.V.M., a witness called by Complaint counsel, conducted this inspection (Tr. 
185) [, accompanied by Dr. Gomez (Tr. 55)]. 

7. The table below relates the proof received into this record to the 
allegations of violations of the Department’s regulations and standards as 
expressed in the Complaint. “Violations are found to exist where proof is 
cited: 


Regulation 
or 
Standard 
Alleged to 
be Violated Complaint 


(All9 C.F.R.) Paragraph [Proof] 


2.50(b) Ill, B, 1 [CX 3, pages 1, 5A] 





2.75(a)(1) 


2.100(a) 


3.1(a) 


3.1(c) 


3.2(d) 


3.4(b)(2) 


3.4(b)(3) 


3.5{(b)] 
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Ill, B, 2 
V,B 


Ill, A 


IV 
V,A 


CX 3, pages 1A, 5A 
CX 5, page 1A 


This is an __ all-inclusive 
regulation. 

It requires compliance with all 
standards expressed in 9 
C.F.R. Part 3. It is violated if 
any standard in 9 C.F.R. Part 
3 is violated. Proof exists that 
various sections of 9 C.F.R. 
Part 3 were violated. 
Therefore this regulation was 
violated. 


CX 3, page 1A 


CX 3, page 1A 
CX 5, page 1A 


CX 3, page 1A 
CX 4, page 1A 
CX 5, page 1A 


CX 3, page 1A 
CX 5, page 1A 


CX 5, page 1A 


[CX 3, pages 1A, 4B] 
[CX 4, pages 1A, 2B] 
[CX 5, pages 1A, 2B]. 


CX 3, page 1A 
CX 4, page 1A 
CX 5, page 1A 


CX 3, page 1A 
CX 4, page 1A 





3.7(d) 


3.10(a) 
3.25(c) 
3.28(a) 
3.34(a) 
3.51(d) 


3.54{(b)] 


3.55 


3.56[(a)]} 


3,58[(a)] 


3.59(a) 


3.76(d) 


3.78(a) 


3.81[(0)] 


3.81(c) 
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Ill, A, 9 
V,A,8 


V, A, 9 
Ill, A, 2 
IV, B 

V, A, 9 
V, A, 3 


III, A, 6 
V, A, 5 


Ill, A, 6 
IV, D 

V, A, 5 
V, A, 6 


Ill, A, 8 
IV, F 


V, A, 9 


V, A, 3 


Ill, A, 4 
IV, B 


V, A, 7 


Ill, A, 7 


CX 3, page 1A 
CX 5, page 1A 


[CX 5, pages 1A, 4B] 
CX 3, page 1A 
CX 4, page 1A 
[CX 5, pages 1A, 4B] 
CX 5, page 1A 


[Not proven by CX 3] 
[Not proven by CX 5] 


CX 3, page 1A 
CX 4, page 1A 
CX 5, page 1A 
[CX 5, pages 1A, 2B] 


[CX 3, pages 1A, 6B] 
[CX 4, pages 1A, 2B] 


[CX 5, pages 1A, 4B] 

CX 5, page 1A. Discretion is 
to be applied in_ the 
enforcement of this standard. 
See 9 C.F.R. Part 3, subpart 


D, footnote. 


CX 3, page 1A 
CX 4, page 1A 


[CX 5, pages 1A, 4B] 


Not proven. CX 3 reveals 





3.84(a) 


3.125(a) 


3.125(c) 


3.128 


3.131[(b), (c)] 


3.131(c) 


3.131(d) 


3.134(a) 


3.134(b) 
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correction made from previous 
inspection. 
[CX 5, pages 1A, 4B] 
[CX 3, pages 1A, 1B] 
Not proven by CX 4 
CX 5, page 1A 


CX 3, page 1A 
CX 5, page 1A 


CX 3, page 1A 
CX 4, page 1A 
CX 5, page 1A 


[CX 5, pages 1A, 4B] 
[CX 5, pages 1A, 4B] 


CX 3, page 1A 
CX 4, page 1A 


CX 3, page 1A 
CX 5, page 1A 


V, A, 9 [CX 5, pages 1A, 4B] 


III, A, 9" [CX 3, pages 1A, 4B] 
IV, G [CX 4, pages 1A, 3B] 
V, A, 10 [CX 5, pages 1A, 2B] 
[" The 2nd so numbered] 


Conclusions of Law 


Based upon the record in this matter, it is concluded that Respondent 
violated the regulations and standards as described in the Complaint, and as 
more particularly set forth in Finding of Fact No. 7, supra. Specifically, it is 
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concluded that: 

1. The Secretary has jurisdiction in this matter. 

2. Respondent is a dealer as defined in the Act. 

3. The APHIS inspection of May 13, 1989, establishes that Respondent 
wilfully violated: 

(a) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.1(a) of the standards (9 C.F.R. § 3.1(a) (1989)) by failing to 
provide a housing facility for a dog which was structurally sound; 

(b) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.1(c), 3.25(c) and 3.125(c) of the standards (9 C.F.R. §§ 3.1(c), 
.25(c), .125(c) (1989)) by failing to store supplies of food and bedding so as 
to adequately protect them against infestation or contamination by vermin; 

(c) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.2(d) of the standards (9 C.F.R. § 3.2(d) (1989)) by failing to 
construct and maintain interior surfaces of indoor housing facilities for dogs 
_ so that they were substantially impervious to moisture and could be readily 
sanitized; 

(d) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.78(a) and 3.125(a) of the standards (9 C.F.R. §§ 3.78(a), .125(a) 
(1989)) by failing to provide and maintain primary enclosures in good repair 
so as to protect the animals from injury and to contain them; 

(e) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.4(b)(2) and 3.128 of the standards (9 C.F.R. §§ 3.4(b)(2), .128 
(1989)) by failing to provide primary enclosures with sufficient space for dogs, 
cats, and lions; 

(f) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.5, 3.6, 3.54, and 3.55 of the standards (9 C.F.R. §§ 3.5, .6, .54, 
55 (1989)) by failing to provide food and water receptacles which were 
durable and in good condition so that they could be cleaned and sanitized; 

(g) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.7(c), and 3.131(c) of the standards (9 C.F.R. §§ 3.7(c), .131(c) 
(1989)) by failing to keep the premises in good repair so as to facilitate the 
required animal husbandry practices; 

(h) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.58 of the standards (9 C.F.R. § 3.58 (1989)) by keeping a rabbit 
in the same primary enclosure as another species; 

(i) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.7(d) and 3.131(d) of the standards (9 C.F.R. §§ 3.7(d), .131(d) 
(1989)) by failing to establish an effective program for the control of pests 
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(rodents); 

(j) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.134(b) of the standards (9 C.F.R. § 3.134(b) (1989)) by failing 
to obtain veterinary attention for an injured lion; 

(k) Section 2.50(b) of the regulations (9 C.F.R. § 2.50(b) (1989)) by 
failing to individually identify cats; and 

(1) Section 2.75(a)(1) of the regulations (9 C.F.R. § 2.75(a)(1) 
(1989)) by failing to maintain complete records showing the acquisition and 
disposition of all cats. 

4. The APHIS inspection of June 1, 1989, establishes that Respondent 
wilfully violated: 

(a) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.2(d) of the standards (9 C.F.R. § 3.2(d) (1989)) by failing to 
construct and maintain interior surfaces of indoor housing facilities so that 
they were substantially impervious to moisture and could be readily sanitized; 

(b) Section 2.100(a) of regulations (9 C.F.R. § 2.100(a) (1989)) and 
sections 3.28(a) and 3.78(a) of the standards (9 C.F.R. §§ 3.28(a), .78(a) 
(1989)) by failing to provide primary enclosures which were structurally sound 
and maintained in good repair so as to protect the animals from injury and to 
contain them; 

(c) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.128 of the standards (9 C.F.R. § 3.128 (1989)) by failing to 
provide a primary enclosure with sufficient space for lions; 

(d) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.5, 3.6 and 3.55 of the standards (9 C.F.R. §§ 3.5, .6, .55 (1989)) 
by failing to provide food and water receptacles which were durable and in 
good condition so that they could be cleaned and sanitized; 

(e) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.7(c) and 3.131(c) of the standards (9 C.F.R. §§ 3.7(c), .131(c) 
(1989)) by failing to keep the premises in good repair so as to facilitate the 
required animal husbandry practices; 

(f) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.58 of the standards (9 C.F.R. § 3.58 (1989)) by keeping a rabbit 
in the same primary enclosure as another species; and 

(g) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.134(b) of the standards (9 C.F.R. § 3.134(b) (1989)) by failing 
to obtain veterinary attention for an injured lion. 

5. The APHIS inspection of July 18, 1989, establishes that Respondent 
wilfully violated: 
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(a) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.125(a) of the standards (9 C.F.R. § 3.125(a) (1989)) by failing 
to construct a facility which was structurally sound and appropriate for the 
animals involved (a bear, cougar, and lions), in that it lacked a perimeter 
fence to contain the animals, and to restrict the entrance of other animals; 

(b) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.1(c) and 3.125(c) of the standards (9 C.F.R. §§ 3.1(c), .125(c) 
(1989)) by failing to store supplies of food and bedding for animals so as to 
adequately protect them against infestation or contamination by vermin; 

(c) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 

and sections 3.2(d), 3.51(d) and 3.76(d) of the standards (9 C.F.R. §§ 3.2(d), 
.51(d), .76(d) (1989)) by failing to construct and maintain interior surfaces of 
indoor housing facilities for animals so that they were substantially impervious 
to moisture and could be readily sanitized; 
I (d) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.4(b)(2), 3.4(b)(3) and 3.128 of the standards (9 C.F.R. §§ 
3.4(b)(2), .4(b)(3), .128 (1989)) by failing to provide primary enclosures with 
sufficient space for dogs, cats, and lions; 

(e) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.5, 3.6, 3.54 and 3.55 of the standards (9 C.F.R. §§ 3.5, .6, .54, 
55 (1989)) by failing to provide food and water receptacles which were 
durable and in good condition so that they could be cleaned and sanitized; 

(f) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.56 and 3.131 of the standards (9 C.F.R. §§ 3.56, .131 (1989)) by 
failing to keep primary enclosures clean and sanitized; 

(g) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.81 and 3.131 of the standards (9 C.F.R. §§ 3.81, .131 (1989)) by 
failing to keep the premises clean and in good repair and free of 
accumulations of trash; 

(h) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.7(d) and 3.131(d) of the standards (9 C.F.R. §§ 3.7(d), .131(d) 
(1989)) by failing to establish an effective program for the control of pests 
(rodents); 

(i) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and sections 3.10(a), 3.34(a), 3.59(a), 3.84(a) and 3.134(a) of the standards (9 
C.F.R. §§ 3.10(a), .34(a), .59(a), .84(a), .134(a) (1989)) by failing to establish 
and maintain programs of disease control and prevention, euthanasia, and 
adequate veterinary care under the supervision and assistance of a doctor of 
veterinary medicine; 
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(j) Section 2.100(a) of the regulations (9 C.F.R. § 2.100(a) (1989)) 
and section 3.134(b) of the standards (9 C.F.R. § 3.134(b) (1989)) by failing 
to obtain veterinary attention for an injured lion; and 

(k) Section 2.75(a)(1) of the regulations (9 C.F.R. § 2.75(a)(1) 
(1989)) by failing to maintain complete records showing the acquisition and 
disposition of all cats. 

6. It is appropriate to enter the sanctions requested by Complainant. 


Discussion 


At the outset, it must be determined whether Complainant’s position is 
correct, that the regulations and standards in effect as of January 1, 1985, and 
continuing in effect until after the violations occurred on May 13, June 1, and 
July 18, 1989, are the correct regulations and standards against which to 
measure Respondent’s conduct, or whether the ALJ’s position is correct, that 
"the Secretary’s regulations [and standards] as announced at 54 Fed. Reg. 
36112-36163 (Aug. 31, 1989) as they became effective on October 30, 1989 
[after the violations occurred], are those by which Respondent’s conduct is to 
be judged" (Initial Decision at 19). As a result of his view as to the proper 
regulations to be applied, the ALJ found that there were no violations of the 


following standards, which are set forth below as they appear in his Finding 
of Fact No. 7, supra, without my modifications (Initial Decision at 11-13): 


Regulation 
or 
Standard 
Alleged to 
be Violated Complaint 
(All 9 C.F.R.) Paragraph [Proof] 


3.10(a) This standard is not 
found in_ those 
effective October 30, 
1989. 
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V, A, 9 This standard is not 
found in those 
effective October 30, 
1989. 


This standard is not 
found in those 
effective October 30, 
1989. 


This standard is not 
found in those 
effective October 30, 
1989. 


This standard is not 
found in those 
effective October 30, 
1989. 


3.134(b) (The 2nd so 
numbered) 
This standard is not 
found in those effective 
October 30, 1989. 


This issue is of small moment in this case, since the only change in the 
Order under Complainant’s position is to add paragraph (m), relating to 
adequate veterinary care, to the cease and desist provisions of the Order. 
However, the issue is of major importance in the field of administrative law. 
By applying the October 30, 1989, regulations and standards to Respondent’s 
prior conduct, the ALJ is not taking the position that conduct lawful when 
engaged in became unlawful under the October 30, 1989, regulations. Rather, 
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the ALJ holds that a cease and desist order cannot be issued as to conduct 
that was prohibited when it was engaged in if, by the time the Complaint is 
issued, the amended regulations or standards no longer include the 
prohibitions previously in effect. I disagree with the ALJ’s view that the 
foregoing standards did not continue in effect on October 30, 1989. 
Moreover, even if the ALJ’s view were correct, that would not preclude the 
issuance of a cease and desist order for violations committed while the 
standards were in effect. 

First, the standards which the ALJ held were not in effect in the amended 
regulations effective October 30, 1989, relate to the requirements for 
veterinary care for dogs and cats, guinea pigs and hamsters, rabbits, 
nonhuman primates, and "other animals," respectively (9 C.F.R. §§ 3.10(a), 
.34(a), .59(a), .84(a), .134(a), .134(b)). However, these requirements 
continued in effect on October 30, 1989. In the 1989 AWA rulemaking, these 
requirements were consolidated into section 2.33 (for research facilities) and 
section 2.40 (for dealers and exhibitors) of the regulations (9 C.F.R. §§ 2.33, 
.40 (1990)). The Supplementary Information to the rule explained (54 Fed. 
Reg. 36,123, 36,137 (1989)): 


Because we are consolidating the requirements to provide 


veterinary care to all regulated animals in this section, we are 
removing the requirements for providing veterinary care set forth in 
9 CFR part 3 of the regulations. 


Hence the ALJ erred in believing that the veterinary-care regulations and 
standards were no longer in effect when the Complaint was issued. 

Furthermore, even if the veterinary-care regulations and standards had not 
continued in effect in the October 30, 1989, amendatory rulemaking, a cease 
and desist order would still be appropriate for violations of the regulations 
and standards in effect at the time of the violations. Generally, a prohibition 
that is in effect at the time of an alleged violation is controlling, rather than 
a prohibition that becomes effective prior to the commencement of the 
regulator’s enforcement action. First National Bank of Bellaire v. Comptroller 
of the Currency, 697 F.2d 674, 682-83 (Sth Cir. 1983). In Bellaire, the 
petitioner bank made a residential mortgage loan of $48,000, in excess of the 
then-current statutory limit ($30,000), to one of its officers on February 22, 
1979. On March 10, 1979, an amendment to the statute raised the limit to 
$60,000. The court held (Bellaire, supra, 697 F.2d at 683): 
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Even though a subsequent amendment to a statute may correct a 
violation the amendment does not annul the violation which has 
already occurred. In this case, therefore, even though the amendment 
corrected the violation of 12 U.S.C. § 375a and the Wolf loan is now 
lawful, the limits of 12 U.S.C. § 375a were still violated. The 
Comptroller, consequently, was properly acting within his discretion 
in issuing a Cease and Desist Order requiring the Bank to implement 
adequate policies and procedures to insure that 12 U.S.C. § 375a is 
not violated in the future. (Footnote omitted.) 


The Initial Decision’s reference to Bellaire states that "an examination of 
this case reveals that loans by commercial banks to their officers were 
prohibited by both the original statute and the amendment which merely 
modified the exceptions to the behavior" (Initial Decision at 19). However, 
it is inaccurate to characterize the effect of the amendment to 12 U.S.C. § 
375a, which occurred on March 10, 1979, as a mere modification of "the 
exceptions to the behavior." The amendment changed the level above which 
a residential mortgage loan to a bank officer was illegal. Had the Wolf loan 
been made 3 weeks later, it would not have been in violation of 12 U.S.C. § 
375a. The court found that, notwithstanding the subsequent amendment of 
the statute, a chargeable violation of law had occurred, and that the violation 
merited a legal sanction in the form of a cease and desist order prohibiting 
the bank from violating 12 U.S.C. § 375a at its currently effective, higher levels. 
Bellaire, supra, 697 F.2d at 683. The court felt it would have been 
inappropriate for the Comptroller to call in the illegal loan because the 
"violation here was corrected by the amendment." Jd. at n. 11. Judge Tate, 
in dissent, opined that it would have been well within the Comptroller’s 
remedial authority to call in an illegally-made loan even though the loan 
would have been legal if it had been made on!y 3 weeks later. Id. at 692.° 

For the foregoing reasons, I am adding paragraph (m), relating to 
adequate veterinary care, to the cease and desist portion of the Order. 
Parenthetically, I note that in connection with his discussion as to the 
applicability of the October 30, 1989, regulations, the ALJ discusses the 
Secretary’s action under the Cattle Contagious Diseases Act of 1903 and the 
Plant Quarantine Act of 1912 (Initial Decision at 16-17), citing Jn re Harris, 


‘I do not regard as persuasive the cases relied on by the ALJ in support of his conclusion 
(Initial Decision at 19). 
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50 Agric. Dec. 683 (1991) (Ruling on Certified Questions), and some of the 
cases discussed therein. Although this discussion is irrelevant to the present 
case, I am attaching as an Appendix my Ruling on Certified Questions in 
Harris, in the event a reviewing court has any interest in the ALJ’s discussion 
of these matters. 

Turning to the next point, the ALJ dismissed several of the Complainant’s 
alleged violations because the Complaint did not identify the subsections of 
the standards or regulations that were violated (Initial Decision at 9-14, 24). 
The ALJ’s Finding of Fact No. 7, without my modifications, separates 12 
alleged violations based upon seven specific standards or regulations, as 
follows (Initial Decision at 9-13): 


7. The table below relates the proof received into this record 
to the allegations of violations of the Department’s regulations and 
standards as expressed in the Complaint. Violations are found to 
exist where proof is cited: 


Regulation 
or 

Standard 

Alleged to 


be Violated Complaint 
(All 9 C.F.R.) Paragraph [Proof] 


2.50(b) III, B, 1 This allegation 
does not identify 
which of the 
subsections of the 
regulation may 
have been 
violated. 


These allegations 
do not identify which 
of the subsections 
of the standard 
may have been 
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These allegations 

do not identify which 
of the subsections of 
the standard may have 
been violated. 


This allegation 
does not identify 
which of the 
subsections of the 
standard may 
have been 
violated. 


These allegations 

do not identify which 
of the subsections of 
the standard may have 
been violated. 


This allegation 
does not identify 
which of the 
subsections of the 
standard may 
have been 
violated. 
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V, A, 6 These allegations 

V, A, 7 do not identify which 
of the subsections of 
the standard may have 
been violated. 


However, it is well settled that the formalities of court pleading are not 
applicable in administrative proceedings. Wallace Corp. v. NLRB, 323 US. 
248, 253 (1944); FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 142-44 
(1940). I have consistently held that technical errors are not fatal to the 
Complaint in an administrative proceeding before the USDA, as long as the 
litigant is reasonably apprised of the issues. Jn re Petty, 43 Agric. Dec. 1406 
(1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986). Due process is 
satisfied when the litigant is reasonably apprised of the issues in controversy. 
In re Collins, 46 Agric. Dec. 217, 233 & n.8 (1987). It is only necessary that 
the Complaint in an administrative proceeding reasonably apprise the litigant 
of the issues in controversy; any such notice is adequate and satisfies due 
process in the absence of a showing that some party was misled.° 

In the present case, the Complaint advised Respondent of the exact 
matters at issue, and there is no basis for dismissing any allegations of the 


Complaint merely because they failed to specify the subsections of the 
regulations or standards involved in some of the alleged violations. 
Respondent contends, in effect, that the evidence does not adequately 
support the ALJ’s findings of fact, but there is more than a preponderance of 
the evidence to support the ALJ’s findings, as well as my additional findings, 


*NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 350-51 (1938); Aloha Airlines, Inc. 
v. CAB, 598 F.2d 250, 261-62 (D.C. Cir. 1979); NLRB v. Sunnyland Packing Co., 557 F.2d 1157, 
1161 (Sth Cir. 1977); L.G. Balfour Co. v. FTC, 442 F.2d 1, 19 (7th Cir. 1971); Bruhn’s Freezer 
Meats of Chicago, Inc. v. USDA, 438 F.2d 1332, 1342 (8th Cir. 1971); Swift & Co. v. United States, 
393 F.2d 247, 252-53 (7th Cir. 1968); Cella v. United States, 208 F.2d 783, 788-89 (7th Cir. 1953), 
cert. denied, 347 U.S. 1016 (1954); American Newspaper Pub. Ass’n v. NLRB, 193 F.2d 782, 799- 
800 (7th Cir. 1951), cert. denied sub nom. International Typographical Union v. NLRB, 344 U.S. 
816 (1952); Mansfield Journal Co. v. FCC, 180 F.2d 28, 36 (D.C. Cir. 1950); E.B. Muller & Co. v. 
FTC, 142 F.2d 511, 518-19 (6th Cir. 1944); A.E. Staley Mfg. Co. v. FTC, 135 F.2d 453, 454-55 (7th 
Cir. 1943); NLRB v. Pacific Gas & Elec. Co., 118 F.2d 780, 788 (9th Cir. 1941); In re Sterling 
Colo. Beef Co., 35 Agric. Dec. 1599, 1601 (1976) (ruling on certified questions), final decision, 39 
Agric. Dec. 184 (1980), appeal dismissed, No. 80-1293 (10th Cir. Aug. 11, 1980); In re Holcomb, 
35 Agric. Dec. 1165, 1173-74 (1976). 
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which is all that is required.’ 
Respondent further contends that the violations were not willful. The 
Administrative Procedure Act provides (5 U.S.C. § 558(c)): 


Except in cases of willfulness or those in which public health, interest, 
or safety requires otherwise, the withdrawal, suspension, revocation, 
or annulment of a license is lawful only if, before the institution of 
agency proceedings therefor, the licensee has been given— 


(1) notice by the agency in writing of the facts or conduct 
which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance with 
all lawful requirements. 


In this matter, Respondent was warned in December of 1988 (CX 6) that 
compliance had not been achieved with the Department’s regulations at 9 
C.F.R. § 2.50 (relating to identification of cats) and 9 C.F.R. § 2.100 (relating 
to compliance with all of the standards in 9C.F.R. Part 3). Hence 
Respondent was warned in December of 1988 as to all of the violations except 
violations of 9 C.F.R. § 2.75(a)(1) (relating to keeping of records as to 
animals entering and leaving inventory). The warning expressly advised 
Respondent that further violations may result in severe sanctions (CX 6). 
Hence a showing of wilfulness is-required only as to 9 C.F.R. § 2.75(a)(1). In 
any event, however, the record shows that all of Respondent’s violations were 
willful. "{I]f a person 1) intentionally does an Act which is 
prohibited,—irrespective of evil motive or reliance on erroneous advice, or 
2) acts with careless disregard of statutory requirements, the violation is 
wilful."® 


7See Herman & MacLean v. Huddleston, 459 U.S. 375, 387-92 (1983); Steadman v. SEC, 450 
U.S. 91, 92-104 (1981); In re Rowland, 40 Agric. Dec. 1934, 1941 n. 5 (1981), aff'd, 713 F.2d 179 
(6th Cir. 1983); In re Gold Bell-I&S Jersey Farms, Inc., 37 Agric. Dec. 1336, 1346 (1978), aff'd, No. 
78-3134 (D.N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (3d Cir. 1980). 


®Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961). Accord Finer Foods Sales Co. v. 
Block, 708 F.2d 774, 778 (D.C. Cir. 1983); American Fruit Purveyors, Inc. v. United States, 630 
F.2d 370, 374 (Sth Cir. 1980) (per curiam), cert. denied, 450 U.S. 997 (1981); George Steinberg 
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Respondent’s continuous failure to comply with the Department’s 
regulations and standards is a display of wilfulness. 

Dr. Thomas Gomez, D.V.M., described Respondent’s willingness to 
correct violations, but his failure to prevent continually recurring violations, 
as follows (Tr. 146-47): 


Q. When you was ever at Pet Paradise did you ever have any 
problem with having things corrected? Was there a willingness to 
,work with you, work with U.S.D.A., or did you feel that you was 
dealing with somebody that was not willing to work and was ignoring 
what you was doing? 


A. Well, the deficiencies cited, you were more than willing to 
work with anything we cited or recommendations along that same 
line. However, just by looking at past inspection reports we’re having 
continuous problems or recurrence in the same categories. If it’s not 
sanitation in the rabbits, the next time it’s sanitation in the ferrets; if 
it’s protruding wiring in one species, then it’s the next. That should 
never be the case. It should be a matter of going into a facility and 
being able to catch things that are going to be part of the normal 
operation as far as fecal accumulation and such. But as far as 
protruding wires, those were cited numerous times where it should be 
not even something that I have to be concerned about, or another 
inspector, it should be automatic. So, again, the willingness I don’t 
think was a problem. It was basic chronic noncompliance due to 
continuing and recurring deficiencies. 


Dr. Gomez concluded (Tr. 162-63): 


Q. Dr. Gomez, based on your fourteen or so inspections of Pet 
Paradise how would you characterize the overall operation and 


& Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.), cert. denied, 419 U.S. 830 (1974); Eastern 
Produce Co. v. Benson, 278 F.2d 606, 609 (3d Cir. 1960). See also United States v. Illinois 
Central R.R., 303 U.S. 239 (1938); Mattes v. United States, 721 F.2d 1125, 1129 (7th Cir. 1983); 
and In re Esposito, 38 Agric. Dec. 613, 663-665 (1979). The term wilfulness has been less 
stringently defined in Capital Produce Inc. v. United States, 930 F.2d 1077 (4th Cir. 1991); Hutto 
Stockyard, Inc. v. USDA, 903 F.2d 299 (4th Cir. 1990); and Capitol Packing Co. v. United States, 
350 F.2d 67 (10th Cir. 1965). 
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condition of the facility? 


A. As far as -- And I had mentioned in earlier testimony, the 
problem again is not an unwillingness to correct; it more or less 
comes down to a matter of not wanting -- no, it’s not wanting, but not 
willing to maintain compliance with the regulations. Based on that 
the facility is chronically in noncompliance, and it’s hard to evaluate 
and say what -- or how good the facility is by having continuing 
recurring deficiencies because we’re in a constant state of change. As 
I mentioned previously, during the initial stage it was remodeling; 
each time I went back out it was a brand new facility as far as 
something that was here is no longer here. So to say what the facility 
can become, I don’t know; I saw a different facility each time, and 
each time that I went out there we had noncompliance with the 
standards. 


Finding #7 provides the specifics of the violations of the standards and 
the violations of the regulations existing in this matter. Similar violations are 
found to affect different species. For example, good housekeeping was not 
displayed in dog cages, a violation of 9 C.F.R. § 3.7(c) as alleged at paragraph 
III, A, 7 of the Complaint, nor was such displayed in enclosures for prairie 
dogs, a ferret, a fox and a bear, a violation of 9 C.F.R. § 3.131(c), as alleged 
at paragraph III, A, 7 of the Complaint. These housekeeping deficiencies 
were found by the inspector to exist on May 13, 1989 (CX 3), on June 1, 1989 
(CX 4), and on July 18, 1989 (CX 5), and hence, may be characterized as 
persistent, willful violations. 

Respondent contends that the violations cited by the APHIS inspector 
should not be considered willful violations of the standards because 
Respondent corrected said violations within the time period set by the 
inspector. Unfortunately, Respondent has used the very important legal term 
“wilfulness" (contained in the APA (5 U.S.C. § 558(c)) interchangeably with 
the word "willingness." (See Respondent’s Appeal, pp. 5-6 (Jan. 8, 1992)). 
Respondent’s good faith in correcting deficiencies--willingness to make 
corrections--does not negate wilfulness im repeatedly failing to comply with the 
express requirements of the regulations and standards. 

Respondent specifically argues that the Federal Register (no citation) sets 
forth a time frame for correcting any violations cited by the inspector. 
Respondent believes that it has two chances to correct deficiencies previously 
cited by the inspector, which procedure Respondent argues was told to 
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Respondent’s owner by the initial inspector and is written in the Federal 
Register (Respondent’s Appeal at 3-4). 

However, Respondent’s argument confuses the inspection procedures for 
a preliminary inspection with the inspection procedures for a licensed facility. 
As Complainant correctly points out, the subsequent correction of a condition 
not in compliance with the standards has no bearing on the existence of a 
violation, as follows (Complainant’s Response to Respondent’s Appeal at 4 
(Jan. 30, 1992) (emphasis added)): 


The Respondent claims that the regulations issued under the 
AWA afford a facility that APHIS finds not to be in compliance with 
the standards "two chances on following inspections to correct 
deficiencies cited." (R. App. at 3). Its subsequent correction of the 
deficiencies, it claims, "... thus satisflies] corrective procedure in 
accord with AWA." (Id. at 4). The Respondent mistakes the 
inspection procedures for a prelicensing inspection (9 C.F.R. § 2.3 
(1991)) with the inspection procedure for a licensed facility. When an 
applicant for a license requests a prelicensing inspection, APHIS will 
conduct three prelicensing inspections before the applicant forfeits the 
application fee and cannot reapply for a license for six months 
following the third inspection. 9 C.F.R. § 2.3(b) (1991). During 
prelicensing inspections, APHIS will advise the applicant of existing 
deficiencies and the corrective measures that the applicant must 
complete to come into compliance with the regulations and standards. 
After the applicant demonstrates such compliance at a follow-up 
inspection, APHIS will issue a license. However, once an applicant 
obtains a license, section 2.100(a) of the regulations (9 C.F.R. 
§ 2.100(a)) places an affirmative duty on each dealer, exhibitor, 
operator of an auction sale, and intermediate handler always to be in 
compliance in all respects with the regulations in 9 C.F.R. Part 2 and 
the standards in 9 C.F.R. Part 3. This duty exists regardless of a 
“correction date" suggested by the APHIS inspector who notes the 
existence of a violation. 


Respondent’s repeated and continuous failures to comply with the 
regulations and standards despite a warning notice and inspector’s notices of 
deficiencies constitute willful conduct, as that term is used in the APA. 

We turn now to the issue as to what sanction should be imposed for 
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Respondent’s violations. Congress, in 1985, authorized’ the imposition of civil 
penalties not exceeding $2,500 for each day of each violation, further 
authorized the imposition of cease and desist orders, and, additionally, 
authorized the suspension or revocation of licenses."° Prior to the entry of 
the Order herein, consideration must be given to the following statutory 
mandate (7 U.S.C. § 2149(b) (1988)): 


The Secretary shall give due consideration to the appropriateness of 
the penalty with respect to the size of the business of the person 
involved, the gravity of the violation, the person’s good faith, and the 
history of previous violations. 


To these four criteria, the Judicial Officer once added a fifth, ie., a 
requirement that consideration be given to Respondents’ ability to pay civil 
penalties, but that has since been removed as a criterion, since the AWA, 
unlike some other statutes, does not require it.” 

When the size of Respondent’s business is examined, it is revealed that 84 
animals were on hand during the May 13, 1989, inspection: 11 dogs, 21 cats, 
4 primates, 2 guinea pigs, 5 rabbits, 7 prairie dogs, 12 rodent species, 4 ferrets, 
3 foxes, 1 bear, 2 lions, 1 cougar, 6 pygmy goats, 2 raccoons, 1 woodchuck, 1 
opossum, and 1 Vietnamese pot-bellied pig (CX 3). Additionally, the record 
shows totals of 114 animals on hand on June 1, 1989 (CX 4), and 78 on 
July 18, 1989 (CX 5). Even though Respondent argues that gross sales for 
1989 were only $11,468, I do not find this persuasive on the issue of size. The 
regulations require licensing of dealers who gross in excess of $500 annually, 
placing Respondent beyond small dealers who nonetheless are covered by the 
Act, and must comply with the regulations. Moreover, the complexity of a 
facility to house these many, varied and somewhat-exotic animals must be 
taken into consideration, making it difficult to see how such an operation 
could be considered small. Thus, I conclude that Respondent operated a 
moderate-sized facility, and certainly one where the civil penalty in question 


°The Food Security Act of 1985, Pub. L. No. 99-198, § 1755(a)(1), 99 Stat. 1650 (1985), 7 
U.S.C. § 2149(b) (1988). 
7 U.S.C. § 2149(a) (1988). 


"In re White, 49 Agric. Dec. 123, 151, 153-54 (1990). In re Johnson, 51 Agric. Dec. __, 
slip op. at 11 (lune 3, 1992), removed ability to pay as a criterion in AWA cases. 
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would not be inappropriate. 

Turning to gravity of violations, there is substantial evidence in the record 
to find that Respondent’s violations were grave. USDA Inspector Dr. Gomez 
found Respondent "chronically in noncompliance" (Tr. 162). Dr. Gomez had 
inspected Respondent’s facility 14 times, and obviously knew it well (Tr. 160). 
And, while some corrections were made after each inspection, more 
deficiencies appeared each time to take their place. 

Moreover, one animal did not receive proper veterinary care for many 
weeks, even when suffering open lesions. The record shows that Dr. Gomez 
cited one lion with an open sore that was not treated, even though it was 
written up three times on three successive inspection forms, VS Form 18-8, 
over a 2-month period, as follows: 


(REINSPECTION 5-13-89 pages 2, 5 of 7) (CX 3) 


DEFICIENCIES NOTED THIS INSPECTION (5-13-89) 


#40 Veterinary Care 3.134 


- 1 lion with a sore evident on posterior aspect of [Right Rear] hock. 
- This should be evaluated by attending Veterinarian. 
- To be corrected by 5-19-89. 


(REINSPECTION 6-1-89 pages 2, 3 of 4) (CX 4) 


DEFICIENCIES NOT CORRECTED FROM PREVIOUS 
INSPECTION (5-13-89) CONTINUED DEFICIENCY 


#40 Veterinary Care 3.134 


- Lion with sore evident on posterior aspect of [Right Rear] hock has 
not been evaluated by attending DVM. 


(REINSPECTION 7-18-89 pages 2, 4 of 5) (CX 5) 
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IV. Noncompliance standards documented on inspection (5-13-89) 
that are not corrected this inspection (7-18-89). 


40 Veterinary Care (Sec. 3.134) 


- Lion with sore evident on posterior aspect of [Right Rear] hock has 
not been evaluated by attending DVM. 


III. Non-compliance Standards newly identified on this inspection 
(7-18-89) 


Veterinary Care (Sec. 3.1, 3.84, 3.34, 3.59, 3.134) Owner 
states that he is unable to get veterinarian to come out to 
premise. Adequate Veterinary care shall be maintained 
under the supervision—assistance of a doctor of Veterinary 
Medicine. Update Veterinary care agreement. Correct by 
7-25-89. 


Dr. Gomez testified that the lesion could have been due to roughhouse 
with a companion lion--as maintained by Respondent--but was more likely a 
decubital ulcer, or an abrasion akin to a "bed sore." Such a condition, if not 
treated, can instigate septic arthritis, a bacterial infection of the joint, Dr. 
Gomez testified (Tr. 48-50, 161-62). 

This unconscionable lack of care for a suffering animal is enough in itself 
to fulfill the requirements for gravity of violations. However, add to that the 
chronic noncompliance in all the other areas detailed in the Complaint and 
listed by the ALJ, and there is no doubt that the criterion of section 19(b) of 
the AWA, concerning gravity of violations, is met here for the civil penalty 
sanction imposed. For example, Thomas Gomez, D.V.M., testified that 
Respondent’s violations compromised the bio-security of the facility, which 
presented a number of different animal species for sale in commerce, as 
follows (Tr. 19-20): 
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Q. Let me back up just for a minute, Doctor. Can you explain 
why in a pet store environment when there are lots of different 
animals around are there any special precautions that should be taken 
that perhaps ordinary cat or dog owner would not necessarily have to 
take? 


A. In this environment with a variety of different species you 
have to be extremely careful as far as biosecurity which is basically the 
cleaning and housekeeping and storage of various items essentially 
because you have some species that have or carry as a normal part of 
there bacterial flora organisms that may be not harmful to them but 
would be harmful to a species adjacent to them. So as far as every 
aspect of the Animal Welfare Act from cleaning, to ventilation, to 
sanitation, to food storage the potential for cross-contamination is 
amplified when you have a variety of species housed in the same 
room. 


As stated by the ALJ (Initial Decision at 22-23): 


These violations frustrate two of the reasons for the existence of 
the Animal Welfare Act. These reasons were expressed as follows: 


The purposes of this bill, as amended, are (1) to protect 
the owners of dogs and cats from theft of such pets, . . . and 
(3) to establish humane standards for the treatment of dogs, 
cats and certain other animals. ... (S. REP. No. 1281, 89 
Cong., 2d Sess., reprinted in 1966 U.S. CODE CONG. & 
ADMIN. NEWS 2635). 


In order to achieve these purposes, the Department of 
Agriculture, through the Secretary, was authorized by 7 U.S.C.A. §§ 
2143, 2151 to issue rules, regulations and standards. Among the 
Department’s regulations and standards issued pursuant to these 
authorizations are those which Respondent violated. The record 
keeping regulation, 9 C.F.R. § 2.75(a)(1), is intended to permit 
inspectors to reduce trading in animals that may have been purloined 
property. Therefore, records must be maintained on the dealers’ 
inventories, and audits must verify the accuracy of the records. When 
records are incomplete as displayed here at CX 3 and at CX 5, for 
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example, violations exist. Further, compliance with the regulation at 
9 C.F.R. § 100(a) and all of the standards must be obtained. Animals 
must be maintained in climates and environments conducive to the 
continuance of their health. It is for this reason that they must be 
presented with uncontaminated water and feed. They must not be 
kept where diseases incubate. They must be given space for exercise 
and dry bedding for rest. See Mary Bradshaw, AWA Docket No. 90- 
22, S[0] Agric. Dec. [499] (May 17, 1991); Lloyd A. Good, Jr., AWA 
Docket No. 88-17, [49] Agric. Dec. [156] (June 22, 1990); Gus White 
II, et al., AWA Docket No. 425, [49] Agric. Dec. [123] (February 8, 
1990); E. Lee Cox, et al., AWA Docket No. 434, [49] Agric. Dec. [115] 
(January 29, 1990) [, aff'd, 925 F.2d 1102 (8th Cir. 1991), reprinted in 
50 Agric. Dec. 14 (1991), cert. denied, 112 $.Ct. 178 (1991)]. Failing 
these standards, Respondent must face the imposition of sanctions. 


Concerning the "good faith" criterion, my observation is that Respondent 
has turned good faith inside out. It is obvious that Respondent has used the 
Inspection Program to monitor his facility for him. By adopting the position 
that Respondent has two attempts to comply by remedying cited defects, 
Respondent essentially has made the USDA inspector its personal compliance 


supervisor, who tells Respondent what to do to comply. 

The Respondent would not have to maintain, therefore, the entire facility 
up to standards, or have to monitor compliance (once achieved) but, rather, 
could just wait and fix whatever it is told is deficient or broken by its de facto 
"personal" compliance monitor. The Compliance Program does not operate 
like this. 

Moreover, I do not infer that Respondent’s owner actually thought that 
the pre-licensing regulatory structure obtained for licensed facilities. USDA 
Inspectors had been there 14 times; it is just not credible that Respondent’s 
owner repeatedly and consistently missed the point of the USDA Inspectors’ 
directives to remedy the defects. In any event, such a mistaken belief would 
not absolve Respondent. I find that Respondent did not exhibit good faith, 
but, rather, abused the inspection system to do the absolute minimum to get 
by the regulations and standards. 

Respondent’s complaint about having different inspectors at different 
times has no merit. Dr. Gomez was the inspector in two of the three 
pertinent inspections. But, even if there were three separate inspectors, it 
would not change the outcome, because, by Respondent’s own admission, 
Respondent’s owner thought he had two return visits to get defects remedied. 
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The problem was not that the citations were unfair, wrong, or different; the 
problem was that Respondent allowed deficiencies to occur, and then took 
inordinate time to remedy them. To blame noncompliance on having different 
inspectors with different demands is not credible, because Respondent’s 
owner’s admitted attitude was to address problems after the fact, not to be in 
compliance before the inspector arrived. 

The criterion for consideration of Respondent’s history of previous 
violations does not just pertain to adjudicated violations. Violations occurred 
at the facility in 1988, and Respondent was given a warning letter. This 
record shows that additional violations occurred throughout 1989. In total, 
Respondent was cited for over 60 violations over these three inspections. I 
find that consideration of previous violations does not support mitigation of 
the civil penalty. 

In fact, a civil penalty of $5,000 is very moderate for these violations; the 
number and gravity of which would support a much larger civil penalty. The 
Act authorizes up to $2,500 per violation per day, which, multiplied by 61 
violations, would amount to $152,500. "Each violation and each day during 
which a violation continues shall be a separate offense" (7 U.S.C. § 2149(b) 
(1988)). 

Therefore, after considering the criteria required by the statute (7 U.S.C. 
§ 2149(b) (1988)), with respect to the imposition of a civil penalty, I find that 
these criteria applied to the record do not mitigate in Respondent’s favor. 
Rather, the civil penalty is appropriate to the facts herein. 

Respondent also argues inability to pay civil penalties (Respondent’s 
Appeal at 9). Under some of the USDA-administered statutes which impose 
civil penalties, Congress has made penury a consideration; however, the 
Animal Welfare Act is not one of them (see In re Johnson, 51 Agric. Dec. _, 
slip op. at 11 (June 3, 1992)), as follows: 


Ability to pay is a relevant circumstance under a number of the civil 
penalty provisions administered by this Department, e.g., 15 U.S.C. § 
1825(b)(1); see also 7 U.S.C. §§ 193(b), 213(b), but since that 
statutory factor is not specified in the Animal Welfare Act, it will not 
be considered in determining future civil penalties under the Animal 
Welfare Act. 


At several places in Respondent’s Appeal, Respondent argues that the 
regulations and standards, and even Dr. Gomez’s testimony, are interpretive, 
advisory, or otherwise non-legislative. (See Respondent’s Appeal, supra, at 
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4, 7, 10, 12). Respondent claims that this deprives the Department’s actions 
of the force of law. However, Respondent cites cases and uses phraseology 
which make it apparent that Respondent has lifted this argument out of 
context from the ALJ’s Initial Decision, page 18. In fact, the ALJ determined 
that the pertinent regulations and standards were properly and correctly 
promulgated (Initial Decision at 25), as follows: 


It is appropriate to characterize each of the regulations and 
standards which respondent violated as being the lawful expression of 
legislation by the Secretary of Agriculture. 


I agree with the ALJ that the pertinent regulations and standards are the 
lawful expression of legislation by the Secretary. 

Finally, Respondent argues that Pet Paradise, Inc., should not be 
sanctioned because the license is in his personal name. Respondent is 
foreclosed on appeal from advancing this argument because of Respondent’s 
admission in its Answer of paragraph I(B) of the Complaint, which alleges 
that Pet Paradise was a licensed dealer under the Act. 

All of the arguments by Respondent and Complainant have been 
considered. To the extent that any pleading is inconsistent with the decision 
herein, even if it was not specifically addressed, it is rejected. 

Complainant has requested that the Order as contained in the Initial 
Decision be affirmed, but modified. (Complainant’s Appeal, supra, at 26). 
Complainant argues that Respondent repeatedly violated veterinary care 
standards (9 C.F.R. §§ 3.10(a), .34(a), .59(a), .84(a), .134(a), .134(b) (1989)). 
The record clearly supports this conclusion, and I agree. Therefore, the cease 
and desist order will be amended to include the language requested by 
Complainant, as follows (Complainant’s Appeal, at 26): 


(m) Having an attending veterinarian who shall provide adequate 
veterinary care to its animals in compliance with the requirements of 
9 C.F.R. § 2.40 (1991) and as such section may subsequently be 
amended. 

For the foregoing reasons, the following Order should be issued. 


Order 


1. Respondent, its agents and employees, successors and assigns, directly 
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or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, 
shall cease and desist from operating as a dealer within the meaning of the 
Act and regulations without: 

(a) Maintaining housing facilities for animals so that they are 
structurally sound and in good repair, and appropriate for the animals 
involved, in order to protect the animals from injury and to contain the 
animals, including maintaining fixed barriers between the animals and the 
viewing public and maintaining at all times a suitable perimeter fence; 

(b) Storing supplies of food and bedding so they are adequately 
protected against infestation or contamination by vermin; 

(c) Constructing and maintaining indoor housing facilities for animals 
so that they are substantially impervious to moisture and can be readily 
sanitized; 

(d) Maintaining primary enclosures for animals so that they are 
structurally sound and in good repair in order to protect the animals from 
injury and to contain the animals; 

(e) Providing enclosures with sufficient space for the animals 
involved; 

(f) Providing food and water receptacles which are durable and in 
good condition so that they may be cleaned and sanitized; 

(g) Keeping the premises in good repair ‘so as to facilitate the 
required animal husbandry practice; 

(h) Keeping rabbits in separate primary enclosures from any other 
animal species; 

(i) Establishing and maintaining an effective program for the control 
of pests (rodents); 

(k) Maintaining complete and up-to-date records showing the 
acquisition and disposition of all cats and dogs; 

(1) Keeping primary enclosures clean, in good repair and free from 
accumulations of trash; and 

(m) Having an attending veterinarian who shall provide adequate 
veterinary care to its animals in compliance with the requirements of 9 C.F.R. 
§ 2.40 (1991) and as such section may subsequently be amended. 

2. Respondent is assessed a civil penalty of $5,000. The civil penalty is 
to be paid by certified check or money order, made payable to the Treasurer 
of the United States, and forwarded to M. Bradley Flynn, U.S. Department 
of Agriculture, Office of the General Counsel, Room 2014-South Building, 
Washington, D.C. 20250-1400, within 120 days after service of this Order on 
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Respondent. 

3. Respondent’s license is suspended for a period of 30 days and 
continuing thereafter until it demonstrates to the Animal and Plant Health 
Inspection Service that it is in full compliance with the Act and the regulations 
and standards issued thereunder. When Respondent demonstrates to the 
Animal and Plant Health Inspection Service that it has satisfied these 
conditions, a supplemental order will be issued in this proceeding upon the 
motion of the Animal and Plant Health Inspection Service, terminating the 
suspension. 


Appendix 


In re Harris, 50 Agric. Dec. 683 (1991). 
[Not published herein.-Editor] 


In re: PET PARADISE, INC. 
AWA Docket No. 90-2. 
Stay Order filed October 27, 1992. 


M. Bradley Flynn & Carol C. Priest, for Complainant. 
Respondent, Pro se. 
Order issued by Donald A. Campbell, Judicial Officer. 


The civil penalty and suspension provisions of the Order previously issued 
in this case are hereby stayed pending the outcome of proceedings for judicial 
review. 

The cease and desist provisions shall remain in effect. 
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In re: COREY FARMS, INC. 
BPRA Docket No. 91-1. 
Decision and Order filed December 7, 1992. 


Beef Promotion and Research Order — Assessments — Exported cattle — Administrative 
construction of Act and regulations. 


The Judicial Officer affirmed the Decision by Judge Hunt (ALJ) dismissing the Complaint on 
the ground that the Beef Promotion and Research Act does not authorize collection of 
assessments on cattle produced in the United States that are exported to Canada. The 
contemporaneous administrative construction of an Act is entitled to great weight. Where the 
enacting or operative parts of a statute are unambiguous, the meaning of the statute cannot be 
controlled by language in the preamble. The Beef Promotion and Research Order, though 
ambiguous, does not require assessments to be collected on cattle sold in a foreign country. An 
agency's construction of its own regulation becomes of controlling weight unless it is plainly 
erroneous or inconsistent with the regulation. 


Martha A. Leary, for Complainant. 

John D. McElwee, Caribou, ME, for Respondent. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Beef Promotion and Research 
Act (Act) (7 U.S.C. § 2901 et seq.) in which an Initial Decision and Order was 
filed on November 21, 1991, by Administrative Law Judge James W. Hunt 
(ALJ) dismissing the Complaint on the ground that the Act does not authorize 
the collection of assessments on cattle produced in the United States that are 
exported to (sold in) Canada. 

On January 3, 1992, Complainant appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases subject 
to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35).! The case 
was referred to the Judicial Officer for decision on January 28, 1992. 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 U.S.C. 
§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 





COREY FARMS, INC. 1081 
51 Agric. Dec. 1080 


For the reasons set forth in the Conclusions, I am dismissing the 
Complaint. The preliminary statement of facts by the ALJ, which is not 
disputed by Complainant, states (Initial Decision at 2): 


Complainant contends that respondent, Corey Farms, Inc., located 
in Westfield, Maine, was required by the Act and the Order to pay an 
assessment of $1.00 for each head of cattle it had shipped to Canada. 
Between October 1986 and November 1990, it had shipped 4,198 head 
of cattle from its Maine farm to Canada. Respondent did not pay an 
assessment on these cattle because it contends that the Act did not 
require [it] to pay an assessment on cattle shipped to Canada. 


Raymond Corey, respondent’s president and majority stockholder, 
testified that before shipping cattle to Canada he first negotiated a 
price in Canada for the cattle. He then arranged with a trucker to 
haul the cattle, prepared the "export declaration" that the trucker 
would give to U.S. Customs officials, and prepared the health papers 
required by the Canadian veterinarian inspection service. The 
Canadian officials would collect a duty on the cattle and inspect the 
cattle at the border, rejecting any that were injured or unhealthy. 
Respondent, who shipped only live cattle, was responsible for, and 
retained title to, the cattle until they were delivered to their buyer in 
Canada. Respondent then collected his payment at a Canadian bank 
(Tr. 69-72). Corey said he filed respondent’s reports with the Beef 
Research and Promotion Board on which he listed these animals as 
"non-assessed cattle" because they had been sold in Canada (CX-1 - 
CX-14). 


The following Findings of Fact are taken verbatim from the ALJ’s 
Findings of Fact (Initial Decision at 5-6), which are not disputed by 
Complainant. 


Findings of Fact 


1. Respondent, Corey Farms, Inc., is a corporation located in Westfield, 
Maine. 

2. Respondent’s president and major stockholder is Raymond Corey. 

3. Between October 1986 and November 1990, Respondent shipped 4,198 
head of cattle from its farm in Maine to Canada. 
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4. The cattle were marketed and sold in Canada. 
Conclusions 


The issue in this case is whether, under the terms of the Act, the Beef 
Promotion and Research Order (Order) issued under the Act (7 C.F.R. §§ 
1260.101-.217) and the Rules and Regulations (Regulations) issued under the 
Order (7 C.F.R. §§ 1260.301-.316), a United States cattle producer is required 
to pay a $1.00 per head assessment on cattle exported to (sold in) Canada. 
The relevant provisions of the Act, Order, and Regulations are set forth 
immediately below, with emphasis added, and with bracketed headings (e.g., 
"[Situation I]") inserted immediately before quoted language which applies to 
the four types of situations in which assessments are due, or are arguably due. 
That is, assessments are due, or are arguably due, in the following situations: 


Situation I—Cattle are sold in the United States; 


Situation II—Cattle, beef or beef products are imported into the United 
States; 


Situation I1]—Beef (as distinguished from cattle) is marketed from the 


person’s own production; and 


Situation IV—Cattle are exported from the United States, i.e., sold in a 
foreign country. 


To prevail in this case, Complainant would have to demonstrate that the 
Act and Order provide for assessments to be paid by producers in Situation 
IV, i.e., where the producer sells cattle in a foreign country. However, I 
cannot find authority in the Act, Order or Regulations for the payment of 
assessments in Situation IV. 


I. Relevant Provisions of the Act (7 U.S.C. § 2901 et seq.) (Emphasis 
Added). 


§ 2901. Congressional findings and declaration of policy 


(a) Congress finds that— 
(1) beef and beef products are basic foods that are a 
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valuable part of human diet; 

(2) the production of beef and beef products plays a 
significant role in the Nation’s economy, beef and beef products 
are produced by thousands of beef producers and processed by 
numerous processing entities, and beef and beef products are 
consumed by millions of people throughout the United States and 
foreign countries; 

(3) beef and beef products should be readily available and 
marketed efficiently to ensure that the people of the United 
States receive adequate nourishment; 

(4) the maintenance and expansion of existing markets for 
beef and beef products are vital to the welfare of beef producers 
and those concerned with marketing, using, and producing beef 
products, as well as to the general economy of the Nation; 

(5) there exist established State and national organizations 
conducting beef promotion, research, and consumer education 
programs that are invaluable to the efforts of promoting the 
consumption of beef and beef products; and 

(6) beef and beef products move in interstate and foreign 
commerce, and beef and beef products that do not move in such 
channels of commerce directly burden or affect interstate 
commerce of beef and beef products. 


(b) It, therefore, is declared to be the policy of Congress that it is 
in the public interest to authorize the establishment, through the exercise 
of the powers provided herein, of an orderly procedure for financing 
(through assessments on [Situation I] all cattle sold in the United States 
and on [Situation II] cattle, beef, and beef products imported into the 
United States) and carrying out a coordinated program of promotion 
and research designed to strengthen the beef industry’s position in the 
marketplace and to maintain and expand domestic and foreign markets 
and uses for beef and beef products. Nothing in this chapter shall be 
construed to limit the right of individual producers to raise cattle. 


§ 2902. Definitions 
For purposes of this chapter— 


(1) the term "beef" means flesh of cattle; 
(2) The term “beef products" means edible products 
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produced in whole or in part from beef, exclusive of milk and 
products made therefrom; 


(4) the term "cattle" means live domesticated bovine animals 
regardless of age; 


(8) the term “importer” means any person who imports 
cattle, beef, or beef products from outside the United States; 


(11) the term "person" means any individual, group of 
individuals, partnership, corporation, association, cooperative, or 
any other entity; 

(12) the term "producer" means any person who owns or 
acquires ownership of cattle, except that a person shall not be 
considered to be a producer if the person’s only share in the 
proceeds of a sale of cattle or beef is a sales commission, 
handling fee, or other service fee; 


§ 2903. Issuance of orders 


(a) During the period beginning on January 1, 1986, and ending 
thirty days after receipt of a proposal for a beef promotion and 
research order, the Secretary shall publish such proposed order and 
give due notice and opportunity for public comment on such proposed 
order. Such proposal may be submitted by any organization meeting 
the requirements for certification under section 2905 of this title or 
any interested person, including the Secretary. 

(b) After notice and opportunity for public comment are given, 
as provided for in subsection (a) of this section, the Secretary shall 
issue a beef promotion and research order. The order shall become 
effective not later than one hundred and twenty days following 
publication of the proposed order. 


§ 2904. Required terms in orders 


An order issued under section 2903(b) of this title shall contain 
the following terms and conditions: 
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(8)(A) The order shall provide that [Situation I] each person 
making payment to a producer for cattle purchased from the 
producer shall, in the manner prescribed by the order, collect an 
assessment and remit the assessment to the Board. The Board 
shall use qualified State beef councils to collect such assessments. 

(B) If an appropriate qualified State beef council does not 
exist to collect an assessment in accordance with paragraph (1), 
such assessment shall be collected by the Board. 

(C) The order also shall provide that [Situation II] each 
importer of cattle, beef, or beef products shall pay an assessment, 
in the manner prescribed by the order, to the Board. The 
assessments shall be used for payment of the costs of plans and 
projects, as provided for in paragraph (4), and expenses in 
administering the order, including more administrative costs 
incurred by the Secretary after the order has been promulgated 
under this chapter, and to establish a reasonable reserve. The 
rate of assessment prescribed by the order shall be one dollar per 
head of cattle, or the equivalent thereof in the case of imported beef 
and beef products. A producer who can establish that the 
producer is participating in a program of an established qualified 
State beef council shall receive credit, in determining the 
assessment due from such producer, for contributions to such 
program of up to 50 cents per head of cattle or the equivalent 
thereof. There shall be only one qualified State beef council in 
each State. [Situation III] Any person marketing from? beef from 
cattle of the person’s own production shall remit the assessment to 
the Board in the manner prescribed by the order. 


?This manifestly applies to cattle sold in the United States, since neither Congress nor the 
Secretary would have authority to require a foreign national to collect an assessment on exported 
cattle and remit it to the Board. Ralph Tapp, Chief, Marketing Programs Branch, Livestock & Seed 
Division, Agricultural Marketing Service, conceded that the provisions of the Order based on this 
section of the Act (7 C.F.R. § 1260.172(a)(1)) do not apply to "the person who is buying cattle in 
that circumstance [where cattle are sold for export because he] is in another country and would not 
be subject to the law" (Tr. 22-23). 
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3So in original. The word "from" probably should not appear. 


(11) The order shall require that [Situation I} each person 
making payment to a producer, [Situation III] any person marketing 
beef from cattle of the person’s own production directly to 
consumers, and [Situation II] any importer of cattle, beef, or beef 
products maintain and make available for inspection such books 
and records as may be required by the order and file reports at the 
time, in the manner, and having the content prescribed by the order. 
Such information shall be made available to the Secretary as is 
appropriate to the administration or enforcement of this chapter, 
the order, or any regulation issued under this chapter. .. . 


(12) The order shall contain terms and conditions, not 
inconsistent with the provisions of this chapter, as necessary to 
effectuate the provisions of the order. 


§ 2908. Enforcement 
(a) Restraining order; civil penalty 


If the Secretary believes that the administration and enforcement 
of this chapter or an order would be adequately served by such 
procedure, following an opportunity for an administrative hearing on 
the record, the Secretary may— 

(1) issue an order to restrain or prevent a person from 
violating an order; and 

(2) assess a civil penalty of not more than $5,000 for 
violation of such order. 


(b) Jurisdiction of district court 


See note 2, supra. 
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The district courts of the United States are vested with 
jurisdiction specifically to enforce, and to prevent and restrain a 
person from violating, an order or regulation made or issued under 
this chapter. 


(c) Civil action to be referred to Attorney General 


A civil action authorized to be brought under this section shall be 
referred to the Attorney General for appropriate action. 


II. Relevant Provisions of the Order (7 C.F.R. § 1260.101 et seq.) 
(Emphasis Added). 


DEFINITIONS 


§ 1260.105 Person. 


"Person" means any individual, group of individuals, partnership, 
corporation, association, cooperative, or any other entity. 


§ 1260.106 Collecting person. 


"Collecting person" means the person making payment to a 
producer for cattle, or any other person who is responsible for 
collecting and remitting an assessment pursuant to the Act, the order 
and regulations prescribed by the Board and approved by the 
Secretary. 


§ 1260.116 Producer. 


"Producer" means any person who owns or acquires ownership of 
cattle; provided, however, that a person shall not be considered a 
producer within the meaning of this subpart if (a) the person’s only 
share in the proceeds of a sale of cattle or beef is a sales commission, 
handling fee, or other service fee; or (b) the person (1) acquired 
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ownership of cattle to facilitate the transfer of ownership of such 
cattle from the seller to a third party, (2) resold such cattle no later 
than ten (10) days from the date on which the person acquired 
ownership, and (3) certified, as required by regulations prescribed by 
the Board and approved by the Secretary, that the requirements of 
this provision have been satisfied. 


§ 1260.117 Importer. 


"Importer" means any person who imports cattle, beef, or beef 
products from outside the United States. 


§ 1260.118 Cattle. 

"Cattle" means live domesticated bovine animals regardless of age. 
§ 1260.119 Beef. 

"Beef" means flesh of cattle. 
§ 1260.120 Beef products. 


“Beef products" means edible products produced in whole or in 
part from beef, exclusive of milk and products made therefrom. 


§ 1260.121 Imported beef or beef products. 


"Imported beef or beef products" means products which are 
imported into the United States which the Secretary determines 
contain a substantial amount of beef including those products which 
have been assigned one or more of the following numbers in the 
Tariff Schedule of the United States: 106.1020, 106.1040, 106.1060, 
106.1080, 107.2000, 107.2520, 107.4000, 107.4500, 107.4820, 107.4840, 
107.5220, 107.5240, 107.5500, 107.6100, 107.6200, 107.6300. 


§ 1260.127 Marketing. 
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"Marketing" means the sale or other disposition in commerce of 
cattle, beef or beef products. 


BEEF PROMOTION OPERATING COMMITTEE 
§ 1260.168 Duties of the Committee. 


The Committee shall have the following duties: 


(j) To encourage the coordination of programs of promotion, 
research, consumer information and industry information designed to 
strengthen the cattle industry’s position in the marketplace and to 
maintain and expand domestic and foreign markets and uses for beef 
and beef products. 


§ 1260.169 Promotion, research, consumer information and industry 
information. 


The Committee shall receive and evaluate, or on its own initiative, 
develop and submit to the Secretary for approval any plans and 
projects for promotion, research, consumer information and industry 
information authorized by this subpart. Such plans and projects shall 
provide for: 

(a) The establishment, issuance, effectuation, and administration 
of appropriate plans for projects for promotion, research, consumer 
information and industry information, with respect to beef and beef 
products designed to strengthen the beef industry’s position in the 
marketplace and to maintain and expand domestic and foreign markets 
and uses for beef and beef products; 

(b) The establishment and conduct of research and studies with 
respect to the sale, distribution, marketing, and utilization of beef and 
beef products and the creation of new products thereof, to the end 
that marketing and utilization of beef and beef products may be 
encouraged, expanded, improved or made more acceptable in the United 
States and foreign markets; 
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ASSESSMENTS 
§ 1260.172 Assessments. 


(a) Domestic assessments. (1) Except as prescribed by 
regulations approved by the Secretary, [Situation I]‘each person 
making payment to a producer for cattle purchased from such producer 
shall be a collecting person and shall collect an assessment from the 
producer, and each producer shall pay such assessment to the collecting 
person at the rate of one dollar ($1) per head of cattle purchased and 
such collecting person shall remit the assessment to the Board or to a 
qualified State beef council pursuant to § 1260.172(a)(5). 

(2) Any producer marketing cattle of that producer's own 
production in the form of [Situation III] beef or beef products to 
consumers, either directly or through retail or wholesale outlets, or 
[Situation IV, according to Complainant; continuation of Situation III, 
according to Respondent] for export purposes, shall remit to a qualified 
State beef council or to the Board an assessment on such cattle at the 
rate of one dollar ($1) per head of cattle or the equivalent thereof. 

(3) In determining the assessment due from each producer 
pursuant to § 1260.172(a), a producer who is contributing to a 
qualified State beef council(s) shall receive a credit from the Board 
for contributions to such Council, but not to exceed 50 cents per head 
of cattle assessed. 

(4) In order for a producer described in § 1260.172(a) to receive 
the credit authorized in § 1260.172(a)(3), the qualified State beef 
council or the collecting person must establish to the satisfaction of 
the Board that the producer has contributed to a qualified State beef 
council. 

(5) Each person responsible for the remittance of the assessment 
pursuant to § 1260.172(a)(1) and (2) shall remit the assessment to the 
qualified State beef council in the State from which the cattle 
originated prior to sale, or if there is no qualified State beef council 
within such State, the assessment shall be remitted directly to the 


‘See note 2, supra. 
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Board. However, the Board, with the approval of the Secretary, may 
authorize qualified State beef councils to propose modifications to the 
foregoing "State of origin" rule to ensure effective coordination of 
assessment collections between qualified State beef councils. 
Qualified State beef councils and the Board shall coordinate 
assessment collection procedures to ensure that producers selling or 
marketing cattle in interstate commerce are required to pay only one 
assessment per individual sale of cattle. For the purpose of this 
subpart, "State of origin" rule means the State where the cattle were 
located at time of sale, or the State in which the cattle were located 
prior to sale if such cattle were transported interstate for the sole 
purpose of sale. Assessments shall be remitted not later than the 15th 
day of the month following the month in which the cattle were 
purchased or marketed. 

(6) If a State law or regulation promulgated pursuant to State 
law requires the payment and collection of a mandatory, 
nonrefundable assessment of more [than] fifty (50) cents per head on 
the sale and purchase of cattle, or the equivalent thereof for beef and 
beef products as described in § 1260.172(a)(1) and (2) for use by a 
qualified State beef council to fund activities similar to those 
described in § 1260.169, and such State law or regulation authorizes 
the issuance of a credit of that amount of the assessment which 
exceeds fifty (50) cents to producers who waive any right to the 
refund of the assessment credited by the State due pursuant to this 
subpart, then any producer subject to such State law or regulation 
who pays only the amount due pursuant to such State law or 
regulation and this subpart, including any credits issued, shall thereby 
waive that producer’s right to receipt from the Board of a refund of 
such assessment for that portion of such refund for which the 
producer received credit pursuant to such State law or regulation. 

(b) Importer assessments. (1) [Situation II] Importers of cattle, 
beef, and beef products into the United States Mall pay an assessment 
to the Board through the U.S. Customs Service, or in such other manner 
as may be established by regulations approved by the Secretary. 


(c) The collection of assessments pursuant to § 1260.172(a) and 
(b) shall begin with respect to cattle purchased or cattle, beef, and 
beef products imported on and after the effective date of this section 
and shall continue until terminated by the Secretary. 
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REPORTS, BOOKS AND RECORDS 


§ 1260.201 Reports. 


Each [Situation II] importer, [Situation III] person marketing cattle, 
beef or beef products of that person’s own production directly to 
consumers, and each [Situation I} collecting person making payment 
to producers and responsible for the collection of the assessment under 
§ 1260.172 shall report to the Board periodically information required 
by regulations prescribed by the Board and approved by the Secretary. 
Such information may include but is not limited to the following: 

(a) The number of cattle purchased, initially transferred or 
which, in any other manner, is subject to the collection of assessment, 
and the dates of such transaction; 

(b) The number of cattle imported; or the equivalent thereof of 
beef or beef products; 

(c) The amount of assessment remitted; 

(d) The basis, if necessary, to show why the remittance is less 


than the number of head of cattle multiplied by one dollar; and, 
(e) The date any assessment was paid. 


§ 1260.202 Books and Records. 


Each person subject to this subpart shall maintain and make 
available for inspection by the Secretary the records required by 
regulations prescribed by the Board and approved by the Secretary 
that are necessary to carry out the provisions of this subpart, including 
records necessary to verify any required reports. Such records shall 
be maintained for the pé#fod of time prescribed by the regulations 
issued hereunder. 


Ill. Relevant Provisions of the Rules and Regulations (7 C.F.R. § 
1260.301 et seq.) (Emphasis Added). 


‘See note 2, supra. 
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§ 1260.310 Domestic assessments. 


(a) A $1.00 per head assessment on cattle sold shall be paid by 
the producer of the cattle in the manner designated in § 1260.311. 

(b) If more than one producer shares the proceeds received for 
the cattle sold, each such producer is obligated to pay that portion of 
the assessments which are equivalent to the producer’s proportionate 
share of the proceeds. 

(c) Failure of the collecting person to collect the assessment on 
each head of cattle sold as designated in § 1260.311 shall not relieve 
the producer of his obligation to pay the assessment to the 
appropriate qualified State beef council or the Cattlemen’s Board as 
required in § 1260.312. 


§ 1260311 Collecting persons for purposes of collection of 
assessments. 


Collecting persons for purposes of collecting and remitting the 
$1.00 per head assessment shall be: 

(a) Except as provided in paragraph (b) and (c) of this section, 
[Situation I] each person making payment to a producer for cattle 


purchased in the United States shall collect from the producer an 
assessment at the rate of $1.00 per head of cattle purchased and shall 
be responsible for remitting assessments to the qualified State beef 
council or the Cattlemen’s Board as provided in § 1260.312. The 
collecting person shall collect the assessment at the time the collecting 
person makes payment or any credit to the producer’s account for the 
cattle purchased. The person paying the producer shall give the 
producer a receipt indicating payment of the assessment. 

(b) [Situation III] Any producer marketing cattle of that producer's 
own production in the form of beef or beef products to consumers, 
either directly or through retail or wholesale outlets, shall be responsible 
for remitting to the qualified State beef council or the Cattlemen’s Board 
pursuant to § 1260.312, an assessment on such cattle at the rate of 
$1.00 per head of cattle or the equivalent thereof. The obligation to 
remit the assessment shall attach upon slaughter of the cattle, and the 
producer responsible for remitting the assessment shall remit the 
assessment in the manner provided in § 1260.312. For the purposes 
of this subpart, a producer marketing cattle of the producer’s own 
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production in the form of beef or beef products shall be considered 
a collecting person. 


IV. The Act Does Not Authorize Collection of Assessments From 
Producers Who Sell Cattle in Canada. 


I agree with Complainant that producers who sell cattle in Canada should 
be required to pay assessments to support the Beef Promotion and Research 
Program. Otherwise, they obtain the benefits of the program without sharing 
in the cost thereof. One of the express purposes of the program is to expand 
foreign markets (7 U.S.C. § 2901(b); 7 C.F.R. §§ 1260.168(j), .169(a)-(b)). 
Monte Reese, Chief Executive Officer of the Cattlemen’s Beef Promotion and 
Research Board (Tr. 38), testified that the "promotion activities we conduct 
in this country, particularly in the northern tier of states, obviously are seen 
and heard and generate demand for beef in Canada" (Tr. 55). The final rule 
promulgating the Order explains that "one of the principal purposes of the 
Act" is "to increase foreign markets for U.S. beef and beef products." 51 Fed. 
Reg. 26,132, 26,135 (1986). 

However, I am unable to find any statutory authority for the collection of 
assessments from producers who sell cattle in Canada. At the outset, I agree 
with Complainant that the contemporaneous administrative construction of the 
Act is entitled to great weight. As I stated in In re Calabrese, 51 Agric. Dec. 
131, 147-48 (1992), appeal docketed sub nom. Balice v. USDA, No. 
CV-F-92-5483-GEB (E.D. Cal. July 21, 1992): 


Second, the contemporaneous administrative construction of the 
AMAA is entitled to great weight. Chevron v. Natural Resources 
Defense Council, Inc., 467 U.S. 837, 842-45 (1984); Youakim v. Miller, 
425 US. 231, 235 (1976); Northern Cheyenne Tribe v. Hollowbreast, 
425 U.S. 649, 660 (1976); Griggs v. Duke Power Co., 401 U.S. 424, 
433-34 (1971); United States v. American Trucking Ass’ns, 310 U.S. 
534, 549 (1940). As stated in Udall v. Taliman (380 US. 1, 16 
(1964)): 


When faced with a problem of statutory construction, 
this Court shows great deference to the interpretation given 
the statute by the officers or agency charged with its 
administration. "To sustain the Commission’s application of 
this statutory term, we need not find that its construction is 
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the only reasonable one, or even that it is the result we would 
have reached had the question arisen in the first instance in 
judicial proceedings." Unemployment Comm’n v. Aragon, 329 
U.S. 143, 153. See also, e.g., Gray v. Powell, 314 U.S. 402; 
Universal Battery Co. v. United States, 281 U.S. 580, 583. 
"Particularly is this respect due when the administrative 
practice at stake ‘involves a contemporaneous construction of 
a statute by the men charged with the responsibility of setting 
its machinery in motion, of making the parts work efficiently 
and smoothly while they are yet untried and new." Power 
Reactor Co. v. Electricians, 367 U.S. 396, 408. 


In addition, I agree with Complainant that the language in the preamble 
of the Act setting forth the congressional findings and declaration of policy, 
viz., that the program is to be financed "through assessments on all cattle sold 
in the United States and on cattle, beef, and beef products imported into the 
United States" (7 U.S.C. § 2901(b)), is not decisive. The preamble is not a 
part of the Act and "cannot enlarge or confer powers, nor control the words 
of the act, unless they are doubtful or ambiguous" (Yazoo & Miss. Valley R.R. 
v. Thomas, 132 U.S. 174, 188 (1989)). "A preamble no doubt contributes to 
a general understanding of a statute, but it is not an operative part of the 
statute and it does not enlarge or confer powers on administrative agencies or 
officers (footnote omitted). Where the enacting or operative parts of a statute 
are unambiguous, the meaning of the statute cannot be controlled by language 
in the preamble. The operative provisions of statutes are those which 
prescribe rights and duties and otherwise declare the legislative will." 
Association of American R.R. v. Costle, 562 F.2d 1310, 1316 (D.C. Cir. 1977). 
See also Jurgensen v. Fairfax County, 745 F.2d 868, 885-86 (4th Cir. 1984); 
National Wildlife Fed’n v. Marsh, 721 F.2d 767, 773 (11th Cir. 1983). "The 
preamble in the act may be resorted to, to aid in the construction of the 
enacting clause, [only] when any ambiguity exists." Coosaw Mining Co. v. 
South Carolina ex rel Tillman, 144 U.S. 550, 563 (1892). 

It should be noted that the preamble of the Act is obviously incomplete 
since section 5 of the Act expressly provides for collecting assessments from 
any person marketing "beef from cattle of the person’s own production" 
(7 U.S.C. § 2904(8)(C)), which I have referred to as Situation III, but the 
preamble of the Acct is silent as to that situation. 

However, my difference with Complainant stems from the fact that the 
Act sets forth the terms and conditions to be contained in the Order, and 
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Congress specifically provided for the payment of assessments in the situations 
I have referred to as Situations I, II, and III (7 U.S.C. § 2904(8)(A), (C)), but 
the Act is silent as to Situation IV, relating to cattle sold in a foreign country. 
Similarly, the Act specifies that the Order shall require persons to maintain 
and make available books and records, and file reports, with respect to 
Situations I, II, and III, but not with respect to Situation IV, relating to cattle 
sold in a foreign country (7 U.S.C. § 2904(11)). Although the Act does 
provide that the Order "shall contain terms and conditions, not inconsistent 
with the provisions of this chapter, as necessary to effectuate the provisions 
of the order" (7 U.S.C. § 2904(12)), Complainant properly places no reliance 
on that "catch-all" provision. Where Congress has expressly provided for the 
collection of assessments in three situations, i.e., (Situation I) cattle sold in the 
United States, (Situation II) cattle, beef, or beef products imported into the 
United States, and (Situation III) beef (as distinguished from cattle) marketed 
from the person’s own production, there is no basis for reading into the Act 
a fourth situation, viz., (Situation IV) cattle sold in a foreign country. 

Complainant relies on the legislative history of the Act, but I do not find 
it persuasive. The legislative history, with the same bracketed inserts relating 
to the applicable situations explained at the outset of the Conclusions herein, 
is as follows (H. REP. No. 271, 99th Cong., 1st Sess., pt. 1, at 187-88 (1985), 
reprinted in 1985 U.S.C.C.A.N. 1289, 1291-92 (emphasis added)): 


Assessments 


The bill provides for payment of assessments and collection of the 
assessments by the Board. [Situation I]° The assessment is to be paid 
by producers and is to be collected and remitted by each person 
making payment to a producer for cattle. [Situation II] This includes 
importers of beef and edible beef products. [Situation II continued] 
In the case of imported products, importers would remit the 
assessment in a manner prescribed in the order. The Board is 
responsible for the collection of assessments paid by producers and 
importers. Currently there exists 38 State checkoff programs which 
have an already established collection mechanism for State mandated 
or voluntary contributions from producers. In many of the State 
programs, brand inspectors or other parties are responsible for 


*See note 2, supra. 
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remitting assessments. The Board should consider the utilization of 
collection mechanisms currently in place to collect Board assessments. 

The rate of assessment is established at one dollar per head of 
cattle for domestically produced cattle and for imported beef and 
edible beef products the rate of assessment will be the equivalent of 
one dollar per head. In determining this equivalent for imported 
beef, the Board should take into consideration that the manner in 
which domestic cattle are marketed and be assessed prior to 
slaughter. The rate of assessment on imported beef is computed by 
taking into account the average total assessment on domestically 
produced beef. Thus the rate of assessment on imported beef would 
be the equivalent of one dollar per head of cattle multiplied by the 
average number of times domestic cattle are sold. 

A producer who pays into a qualified state beef council will 
receive credit of up to 50 cents per head. Currently, as a result of 
voluntary action, or State law, most cattlemen contribute to a 
promotional effort. This bill will result in a concerted national effort 
to maintain and expand the markets for beef and beef products. 
Accordingly the assessment collected shall be used for promotion and 
research and information programs less administrative costs. 


The first paragraph of the quoted legislative history explains who shall pay 
assessments and how they are to be collected. That paragraph is silent as to 
Situation IV, i.e., where cattle are sold in a foreign country. 

Complainant relies on the fact that the second paragraph of the quoted 
legislative history states that the rate of assessment is $1 per head "for 
domestically produced cattle." Complainant contends that this "supports AMS’ 
interpretation of the Act that all domestically produced cattle are subject to 
the assessment" (Appeal Pet. at 7). However, as stated above, the first 
paragraph of the quoted legislative history, which relates to who shall pay 
assessments and how they are to be collected, is silent as to the payment or 
collection of assessments on cattle sold in a foreign country. The legislative 
history relied on by Complainant relates only to the rate of assessment. In 
addition, the second paragraph of the quoted legislative history does not say 
that the rate is established for "all" domestically produced cattle. The rate 
obviously applies only to the situations in which the Act provides for the 
payment of assessments. To conclude, the use of the phrase "domestically 
produced cattle," in the legislative history describing the rate of assessment, 
is not sufficient to support expanding the three situations in which Congress 
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provided for the collection of assessments to include a fourth situation not 
specified by Congress, namely, on cattle sold in a foreign country. 

Since the Act expressly authorizes the situations in which assessments may 
be collected to finance the Beef Promotion and Research Program, and cattle 
sold in a foreign country is not one of those situations, it is not necessary to 
consider whether the Order provides for assessments as to cattle sold in 
Canada. Such a provision would be invalid as beyond the scope of the 
statutory authorization. Nonetheless, I will discuss below the provisions of the 
Order and Regulations. 


V. The Order, Though Ambiguous, Does Not Require Assessments to 
Be Collected on Cattle Sold in a Foreign Country. 


The Order expressly provides for the payment and collection of 
assessments in Situations I, II, and III, described at the outset of the 
Conclusions herein, but the Order is ambiguous as to Situation IV, i.e., cattle 
sold in a foreign country. Specifically, the Order provides (7 C.F.R. § 
1260.172(a)(1), (2), (b) (bracketed inserts added)): 


(a) Domestic assessments. (1) Except as prescribed by 
regulations approved by the Secretary, [Situation I]’ each person 
making payment to a producer for cattle purchased from such 
producer shall be a collecting person and shall collect an assessment 
from the producer, and each producer shall pay such assessment to 
the collecting person at the rate of one dollar ($1) per head of cattle 
purchased and such collecting person shall remit the assessment to 
the Board or to a qualified State beef council pursuant to 
§ 1260.172(a)(5). 

(2) Any producer marketing cattle of that producer’s own 
production in the form of [Situation III] beef or beef products to 
consumers, either directly or through retail or wholesale outlets, or 
[Situation IV, according to Complainant; continuation of Situation III, 
according to Respondent] for export purposes, shall remit to a 
qualified State beef council or to the Board an assessment on such 
cattle at the rate of one dollar ($1) per head of cattle or the 
equivalent thereof. 


7See note 2, supra. 
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(b) Importer assessments. (1) [Situation II] Importers of cattle, 
beef, and beef products into the United States shall pay an assessment 
to the Board through the U.S. Customs Service, or in such other 
manner as may be established by regulations approved by the 
Secretary. 


Complainant contends that 7 C.F.R. § 1260.172(a)(2) should, for clarity, 
be read as if (a) and (b) were inserted as follows (Tr. 25-36, 33-34): 


(2) Any producer marketing cattle of that producer’s own 
production [(a)] in the form of beef or beef products to consumers, 
either directly or through retail or wholesale outlets, or [(b)] for 
export purposes, shall remit to a qualified State beef council or to the 
Board an assessment on such cattle at the rate of one dollar ($1) per 
head of cattle or the equivalent thereof. 


In other words, Complainant contends that the phrase "for export 
purposes" does not modify “in the form of beef or beef products to 
consumers," but, rather, relates to cattle that are not slaughtered, i.e., that are 
exported in the form of cattle. Respondent, on the other hand, contends that 
the two phrases, “either directly or through retail or wholesale outlets, or for 
export purposes," both modify "in the form of beef or beef products to 
consumers." Under Respondent’s interpretation, "for export purposes" applies 
only when cattle are slaughtered. 

The phrase "for export purposes” in 7 C.F.R. § 1260.172(a)(2) is the only 
provision in the Order which Complainant contends authorizes the collection 
of assessments on cattle sold in a foreign country. If that phrase actually 
applies where cattle are slaughtered, i.e., where cattle are marketed for export 
in the form of beef or beef products, there is nothing in the Order to 
authorize assessments on cattle sold in Canada by the producer. 

Regulations should be construed, insofar as possible, in accordance with 
the Secretary’s intent. United States v. Shirey, 359 U.S. 255, 260-61 (1959); 
Ozawa v. United States, 260 U.S. 178, 194 (1922). In fact, an agency’s 
construction of its own regulation "becomes of controlling weight unless it is 
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plainly erroneous or inconsistent with the regulation." 

However, in the final rule publishing the Regulations, which was a notice- 
and-comment rulemaking proceeding, the Administrator explained that the 
phrase “for export purposes" refers to cattle that are slaughtered. He stated 
(53 Fed. Reg. 5752, 5753 (3d col.) (1988) (emphasis added)): 


The Board also recommended a clarification of § 1260.172(a)(2) 
of the order, which specifies that “any producer marketing cattle of 
that producer’s own production in the form of beef or beef products 
to consumers, either directly or through retail or wholesale outlets, or 
for export purposes, shall remit to a qualified State beef council or to 
the Board an assessment on such cattle at the rate of one dollar ($1) 
per head of cattle or the equivalent thereof." Although § 
1260.172(a)(2) does not specify when the assessment was due, § 
1260.311(b)? as adopted herein, states that the obligation to remit 
assessments on such cattle shall attach upon the slaughter of the cattle 
and that the assessment shall be remitted not later than the 15th day 
of the following month. Therefore, no further clarification of § 
1260.172(a)(2) is necessary. 


Since the phrase "for export purposes" has been interpreted by the 


Administrator, in notice and comment rulemaking, to apply to cattle that are 
slaughtered, Complainant’s interpretation here is rejected. 

Further evidence that the Order was not intended to apply to cattle that 
are exported (sold in a foreign country) is found in the following explanation 
by the Administrator in the final rule publishing the Order (51 Fed. Reg. 
26,132, 26,132 (mid. col.), 26,133 (1st col.) (1986) (emphasis added)): 


This program will be financed by assessments on domestic and 
imported cattle and on imported beef and beef products. . . . 


*Bowles v. Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945); quoted with approval in INS 
v. Stanisic, 395 U.S. 62, 72 (1969), and Udall v. Tallman, 380 U.S. 1, 16-17 (1965). 


*Section 1260.311(6), which is one of the Rules and Regulations quoted above, is plainly 
applicable only in Situation III, i.e., where cattle are marketed in the form of beef or beef products 
to consumers. 
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... The program will be funded by $1 per head assessment on 
cattle marketed in the United States, and an equivalent assessment on 
imported cattle, beef, and beef products.” 


Nothing in the Administrator’s explanation refers to an assessment on 
cattle marketed in a foreign country as cattle. 

Moreover, the provisions of the Order requiring reports apply only to 
Situations I, II, and III, and do not cover Situation IV, relating to exported 
cattle sold in a foreign country. Specifically, the reporting provisions of the 
Order provide (7 C.F.R. § 1260.201) (bracketed inserts added): 


§ 1260.201 Reports. 


Each [Situation II] importer, [Situation III] person marketing 
cattle, beef or beef products of that person’s own production directly 
to consumers, and each [Situation I]" collecting person making 
payment to producers and responsible for the collection of the 
assessment under § 1260.172 shall report to the Board periodically 
information required by regulations prescribed by the Board and 
approved by the Secretary. 


Reports are, of course, a customary administrative tool utilized in a great 
variety of administrative programs. If the Order had originally been 
interpreted to apply to cattle sold in a foreign country, it is quite likely that 
the Administrator would have imposed a reporting requirement as to such 
cattle. 

Finally, I note, but do not attach controlling weight to, the fact that the 
Rules and Regulations issued under the Order do not refer to the collection 
of assessments in Situation IV, where cattle are sold outside of the United 
States (7 C.F.R. §§ 1260.310-.311). 

Considering all of the above circumstances, I do not interpret the 
provisions of the Order relied on by Complainant (7 C.F.R. § 1260.172(a)(2)) 
to be applicable to cattle sold in a foreign country by a producer. But even 


Identical statements are made in the discussion portion of the final rule publishing the Rules 
and Regulations (53 Fed. Reg. 5752, 5752 (3d col.), 5753 (1st col.) (1988)). 


"See note 2, supra. 
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if the Order could be so interpreted, as stated above, the Order would not be 
authorized by the Act insofar as it relates to cattle sold in a foreign country. 
For the foregoing reasons, the following Order should be issued. 


Order 


The Complaint is dismissed. 
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NONPROCUREMENT DEBARMENT AND SUSPENSION 


In re: WILLIAM E. JOHNSTON individually, and d/b/a NORSOUTH 
CORPORATION. 

DNS Docket No. 93-1. 

Decision and Order filed December 23, 1992. 


Nonprocurement debarment and suspension - "Adequate evidence" - False certification - Present 
responsibility - Protection of public interest - Mitigating factors. 


Chief Judge Palmer affirmed the decision of the suspending and debarring official, the 
Administrator of the Farmers Home Administration, debarring Respondent from participation 
in government programs for a period of six months. The ground for debarment was 
Respondent's false certification that all subcontractors had been paid when substantial amounts 
remained due to subcontractors on an FmHA financed housing project. New procedures 
implemented by Respondent were considered in mitigation of the period of debarment, but did 
not resolve all concerns for protection of the government's interest in dealings with Respondent 
or prove his present responsibility. 


LaVerne Ausman, Debarring Official. 
E. Grey Lewis, Washington, D.C., for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This Decision and Order is issued pursuant to 7 C.F.R. § 3017.515, in 
disposition of Respondent’s appeals of his suspension and debarment by the 
Farmers Home Administration, under the governmentwide system for 
nonprocurement debarment and suspension as implemented by 7 C.F.R. §§ 
3017.100 --.515. On November 5, 1992 Respondent, William E. Johnston, filed 
a timely appeal of the October 30, 1992 decision of the suspending and 
debarring official, LaVerne Ausman, Farmers Home Administration 
("FmHA"), United States Department of Agriculture ("USDA") which 
debarred Mr. Johnston, individually and doing business as Norsouth 
Corporation, from participation in government programs including federal 
financial and non-financial assistance and benefits for a period of six months.’ 


‘7 CE.R. § 3017.100 (a) states that "Executive Order 12549 provides that to the extent 
permitted by law, Executive departments and agencies shall participate in a governmentwide 
system for nonprocurement debarment and suspension. A person who is debarred or suspended 
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Subsequently, on November 12, 1992, Respondent entered an appeal of the 
Administrator’s August 4, 1992, decision to suspend him pending the proposed 
debarment determination. The basis for the suspension and debarment of 
Respondent is his false certification that all subcontractors had been paid in 
full, when substantial amounts remained to be paid to the subcontractors on 
a rental housing project built by Respondent and financed by FmHA. 

On November 12, and November 17, 1992, I entered rulings respecting the 
procedural requirements which would be applicable to these appeals because 
general rules of practice governing nonprocurement debarment and 
suspension appeals have not as yet been issued by USDA. Pursuant to those 
rulings, FmHA filed a response to the appeals and a copy of the 
administrative record on November 23, 1992. On December 4, 1992, 
Respondent filed his reply.2 Any proposed findings of fact, conclusions of law 
or arguments not included as part of the opinion which follows have been 
found, after consideration, to be irrelevant or not based upon the requisite 
evidence. "Tr" refers to the transcript of the informal hearing held on 
September 11, 1992. 


Conclusions 
The administrative record fully supports the suspension and six month 
debarment of Respondent William E. Johnston. Consequently the decisions 
set forth by the Administrator in the Notices of Suspension and Debarment 


are affirmed. 


Discussion 


These suspension and debarment proceedings were instituted by FmHA 
pursuant to 7 C.F.R. §§ 3017.100 --.515. On August 4, 1992, the suspending 
official sent a Notice of Suspension and Proposed Debarment to Respondent 


shall be excluded from Federal financial and nonfinancial assistance and benefits under Federal 
programs and activities. Debarment or suspension of a participant in a program by one agency 
Shall have governmentwide effect." 


7On December 10, 1992, Respondent submitted a letter calling my attention to an additional 
case which he had not previously cited, Darby v. Kemp, C.A. 2:90-1184-18 (D.S.C. 1991), rev'd on 
other grounds, 957 F.2d 145 (4th Cir.), cert. denied 91-2045 (1991), which has been given full 
consideration in reaching this decision. 
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setting forth the government’s reasons for taking such action and its 
consequences. FmHA informed Mr. Johnston that suspension was being 
imposed in accordance with 7 C.F.R. § 3017.405(a)(2) based on adequate 
evidence that a cause for debarment may exist. Respondent was advised that 
debarment was proposed pursuant to 7 C.F.R. § 3017.305(b)(1) which 
authorizes debarment for "violation of the terms of a public agreement or 
transaction so serious as to affect the integrity of an agency program, such as: 
a willful failure to perform in accordance with the terms of one or more 
public agreements or transactions"; 7 C.F.R. § 3017.305(b)(3), which 
authorizes debarment for "a willful violation of a statutory or regulatory 
provision or requirement applicable to a public agreement or transaction"; and 
7 C.F.R. § 3017.305(d) which authorizes debarment for "any other cause of so 
serious or compelling a nature that it affects the present responsibility of a 
person"; this includes commission of an offense indicating a lack of business 
integrity or business honesty. 

The Notice of Suspension and Proposed Debarment also cited an 
additional basis for debarment. It was alleged that Norsouth Corporation had 
failed, as a general partner to maintain a five per-cent financial ownership in 
the Brantwood Lane Limited Partnership, as required by Section 1944.211 
(a)(2)(ii) of FmHA Instruction 1944-E. The construction contract was between 
Norsouth Corporation and the Brantwood Lane Limited Partnership, which 
received the Rural Rental Housing loan to develop the project. After the 
informal meeting between Respondent and FmHA it was determined that the 
general partners had met the requirements for maintaining the minimum five 
per-cent financial interest in the limited partnership and this cause for 
debarment was withdrawn by the Administrator (Notice of Debarment, 
October 30 1992, at 2). 

On August 17, 1992, Respondent submitted a letter to the Administrator 
and documentation in support of his opposition to the suspension and 
requested an expedited hearing on the matter. On September 9, 1992, 
Respondent submitted a letter and documentation in opposition to the 
proposed debarment requesting an expedited hearing on the matter. An 
informal hearing was held in Montgomery, Alabama on September 11, 1992 
at which Mr. M.J. Pena, Chief Rural Housing, Texas, represented the 
Administrator. Respondent submitted extensive additional materials for the 


> On August 13, 1992, Respondent had sought a temporary restraining order with respect to 
his suspension in the United States District Court for the District of Columbia. His motion was 
denied on the grounds that Respondent had failed to exhaust his administrative remedies. 
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Administrator’s consideration on October 22, 1992, four days before the 
anticipated issuance of the decision. On October 23, 1992, the Administrator 
extended the period for review of the administrative record through November 
6, 1992, in order to allow time for review of Respondent’s submissions. On 
October 30, 1992, the Administrator issued a notice of debarment to 
Respondent for a period of six months effective August 4, 1992 to February 
3, 1993 on the grounds related to the false certification. 

Pursuant to 7 C.F.R. § 3017.515 suspension and debarment decisions may 
be appealed to the Office of the Administrative Law Judges. The decision by 
the administrative law judge is based solely upon the administrative record 
which must demorstrate the evidentiary basis for the decision. The 
administrative law judge may vacate the suspension or debarment if the 
implementing decision is found not to be based on the applicable standard of 
evidence; or is arbitrary, capricious and an abuse of discretion. The standard 
of proof by which the cause for debarment must be established is a 
preponderance of the evidence, 7 C.F.R. § 3017.314(c). Suspension may be 
imposed where there is "adequate evidence" of a cause for debarment, similar 
to the probable cause necessary for an arrest, a search warrant, or a 
preliminary hearing, and immediate action is required to protect the public 
interest. See, Home Bros., Inc. v. Laird, 463 F.2d 1268, 1271 (D.C. Cir. 1972) 
The burden of proof is on the debarring agency which has a duty to develop 
an administrative record to demonstrate that it has met this burden. 


Facts 


The factual background in which this suspension and debarment arose is 


* On December 1, 1992, Respondent entered a request that the administrative record be 
enlarged to include two exhibits related to closings he completed after the September 11, 1992, 
hearing. Inasmuch as this information was previously submitted to the Administrator on 
October 22, 1992, it was already part of the record. 

On December 23, 1992, Respondent entered a request that the administrative record be 
enlarged to include as an additional exhibit, a copy of a Form 1924-9 executed by Respondent 
during a closing subsequent to his debarment. The accompanying letter from Respondent’s 
attorney also contained additional allegations concerning the facts surrounding Respondent’s 
execution of the Form 1924-9 and the manner in which procedures were followed during that 
closing. Inasmuch as the information submitted by Respondent was not part of the 
administrative record which was the basis for the Administrator’s decisions to suspend and debar 
Respondent, it cannot be considered in my review of those decisions. Moreover, Respondent’s 
allegations, if true, would not change or excuse the facts on which Respondent’s suspension and 
debarment were validly based, that he concealed from FmHA officials the fact that he owed 
substantial sums to subcontractors and certified to the contrary that no amount was unpaid. 
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as follows. Respondent contractor builds and manages projects financed by 
FmHA and administered under the authority of Section 515 of the Housing 
Act of 1949 as amended,42 U.S.C. § 1485. Norsouth Corporation was the 
contractor, and a general partner in the Brantwood Lane Limited Partnership 
which received a Rural Rental Housing loan to construct a rental housing 
project in Centerville, Alabama ("Brantwood Lane"). Respondent was 
required to execute a cost certification of actual expenditures made (FmHA 
Form 1924-13) pursuant to FmHA Instruction 1924-A, because an identity of 
interest existed between the general partner, contractor and the management 
agent. A cost certification for the Brantwood Lane project was prepared by 
the Respondent’s CPA firm, Schell & Hogan and signed by William E. 
Johnston, president of Norsouth, on September 5, 1991. By executing this 
certificate, Mr. Johnston certified that all construction costs had been paid. 
The FmHA check in the amount of $1,151,390, for the loan which was closed 
on September 17, 1991, was then delivered to the closing attorney, with 
instructions for final payments to the architect, the closing attorney and the 
contractor - Respondent. At closing, Mr. Johnston executed FmHA Form 
1924-9 certifying that all materials and labor, in the performance of the 
contract, had been paid. This was a condition for final payment of the 
contract. The Form 1924-9 contains the following warning: 


The statements and representations made above are made in 
connection with construction financed in whole or in part by the 
Farmers Home Administration (FmHA). The statements and 
representations will be used to determine the release of FmHA 
approved funds. The making of any false statement or 
misrepresentation herein may be a crime punishable under Title 18 
U.S.C. § 1001 which provides in part:" Whoever, in any matter within 
the jurisdiction of any department or agency of the United States 
knowingly and willfully . . . makes false, fictitious or fraudulent 
statements or representations, or makes or uses any false writing or 
document knowing the same to contain any false fictitious or 
fraudulent statement or entry shall be fined not more than $10,000 or 
imprisoned not more than five years, or both. 


Approximately one month after closing, two subcontractors, Lancaster 
Electric Co. and Skipper Construction Co., advised FmHA that they had not 
been paid major amounts (a combined total in excess of $40, 000) due under 
their contracts for labor, services, and/or materials used in constructing the 
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Brantwood Lane project. FmHA officials contacted Bill Flammer of Norsouth 
who stated that Norsouth had "cash flow" problems and was talking with the 
subcontractors (Tr. 17). Respondent later stated in an affidavit that he had 
no knowledge that two subcontractors had not been paid amounts owed for 
the Brantwood Project prior to notification by FmHA official Jim Harris on 
October 17, 1991. Respondent stated that "checks were immediately sent for 
the amounts owed, less the retainages provided for by the applicable 
contracts" (Affidavit of Respondent, August 13, 1992, at 3). During the 
September 1992 hearing on this matter Respondent and his attorney 
acknowledged that a "mistake" had been made with regard to "slow payment" 
of these subcontractors (Tr. 86, 235-236). 

At the request of FmHA officials Respondent provided documentation on 
October 21, 1991, which showed that Norsouth was also withholding retainage 
equal to ten per-cent of the value of its contracts with 20 subcontractors on 
Brantwood Lane, totalling $57,967.54. FmHA required Respondent to submit 
an amended cost certification which showed $52,718.00 retainage still owed 
subcontractors on October 24, 1991. Respondent was instructed to send 
checks for the amounts of retainage owed to the closing attorney. 

During the September 1992 hearing Respondent alleged that he had 
withheld retainage by the same procedure in all of his prior closings (more 
than thirty) for FmHA financed projects. Although FmHA officials at the 
September 1992 hearing suggested that he submit documentation of his prior 
closings, Respondent did not include any such evidence with his post-hearing 
submissions. Respondent explained his procedure for handling retainage in 
his affidavit as follows: "[T]he retainage checks were written but not mailed. 
All of our contracts [with subcontractors] provide that retainages may be held 
for up to 60 days after the closing, which is a prudent and accepted practice 
in the construction business." (Affidavit of Respondent, August 13, 1992 at 3). 
Respondent submitted a letter from his CPA firm indicating that it was their 
policy in preparing cost certifications to list as "paid in cash" all amounts for 
which a check has been written as of the report date of certification, adding 
that they relied on management’s representation that the payment process was 
being carried out in the normal course of business"(letter of Larry R. Golden 
to Joseph R. Ross, Respondent’s closing attorney, dated May 11, 1992). 

Respondent asserts that the government was on notice that he withheld 
retainage, since he alleges that the Release of Claims, Forms FmHA 1924-10, 
which were executed by his subcontractors and submitted as part of the 
documentation at closing, were altered to state that retainage was being held 
“from thirty to sixty days of closing of the project." However, it was admitted 
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at hearing that Respondent could not say that FmHA officials approved or 
allowed his practice during earlier projects (Tr. 94, 118-119). Respondent 
contends that the government is equally responsible for his false certifications, 
to the extent they involve retainage because the cost certification, Form 1924- 
13, and certification of payment, Form 1924-9, which he executed, do not 
provide a method of reporting retainage. 

FmHA officials stated at hearing that their regulations require a different 
method of handling "to be paid" amounts. FmHA Instructions provide that 
where proper release of claims by subcontractors cannot be obtained because 
of amounts remaining to be paid, funds may be disbursed to the contractor, 
provided the interest of FmHA can be adequately protected and adequate 
provisions are made for handling the unpaid account by withholding or 
escrowing sufficient funds to pay such claims or obtaining a release bond 
(FmHA 1924-8 procedure 4 1924.6(a)(12)IV(i)(C); Tr. 142). If Respondent 
had acknowledged the retainage and the other amounts owed to the 
subcontractors on his cost certification as "to be paid," FmHA requirements 
call for him to write the retainage checks at closing as he did for the 
acknowledged "to be paid" amounts such as architect fees and closing costs, 
or FmHA could have withheld the amounts in escrow to be paid to the 
subcontractors by the attorney, after the contractual period (Tr, 51-52, 59, 76, 
80-82, 98). These procedures were designed to prevent the potential problem 
of construction liens (Tr. 81). 

On November 14, 1991, Dale Richey, the FmHA State Director for 
Alabama requested debarment action by the Administrator and suspension of 
Respondent pending a debarment determination. The loan on Brantwood 
Lane was also accelerated. Following an informal meeting and negotiations 
with state officials, Respondent agreed to withdraw himself as general partner 
and Norsouth as the management agent for Brantwood Lane. Respondent 
also agreed not to pursue any further projects in Alabama. In return 
acceleration of the loan on Brantwood Lane was rescinded. 

Respondent asserts that he has taken corrective measures following the 
Brantwood Lane project to provide assurances to the government that there 
will be no recurrence of the wrongdoing involved in the closing on that 
project. Respondent outlined the changes in his affidavit. Two employees, 
the Executive Vice President and the Vice President Finance, who are 
described as "key," in the review and submission of the Brantwood cost 
certification, were terminated. In addition, Respondent stated that: 


A sign-off system was developed for all persons involved to assure the 
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preparation and mailing of all checks and the receipt of all releases 
prior to a closing. The Vice President of construction, Vice President 
of development, the Construction Coordinator, Accounts payable 
Clerk and myself, must sign-off in person before cost certification is 
released. Our outside auditors have stepped up their procedures and 
test to insure that this will not happen again. . . . And I have hired 
outside counsel to assist me in the installation of a formal compliance 
system, including additional control procedures and ethics training 
(Affidavit of Respondent, August 13, 1992, at 5). 


Respondent stated at hearing that since October 1991, seventeen loans, 
totalling approximately $14 million, have been obligated and/or closed with 
FmHA, without incident. North Carolina, South Carolina and Georgia FmHA 
officials, who Respondent alleges were aware of the problems during the 
September 1991 closing, have obligated $8,300,000 of new loans for Norsouth 
projects (Affidavit of Respondent, August 13, 1992, at 5-6). 

Respondent also submitted documentation of the projects which he has 
completed after September 1991, demonstrating that since that time he has 
revealed retainage amounts as "to be paid" in his cost certifications. 
Respondent stated that in many of these subsequent closings amounts equal 
to the retainage were returned to him within a few days of closing or even at 
closing. He said that he was not asked to prove to FmHA that he paid the 
retainage to the subcontractor when due under their contracts. 

Respondent submitted affidavits, executed on the day before hearing, by 
three FmHA officials in South Carolina, one of the states, where he has 
completed projects. The officials state that they are unaware of any failure 
to adhere to regulations or program requirements, or any other irregularities 
by Respondent which would raise questions regarding his integrity or the 
propriety of his continued participation in the FmHA program. Respondent 
also submitted a copy of a letter from FmHA officials in North Carolina 
regarding another recent project completed by Respondent. The letter stated 
that FmHA was pleased with all aspects of the complex overall and that 
Respondent should be commended for a job well done. 


Suspension 
Respondent asks that his suspension be vacated on the grounds that the 


suspending official failed to issue a prompt decision in his August 17, 1992, 
“appeal” of suspension and that there was no basis for imposing suspension. 
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With regard to the first argument, I find the suspending official’s conduct in 
complete compliance with the regulatory requirements. Respondent’s August 
17, 1992, letter in opposition to suspension was answered promptly by a letter 
on August 21, 1992, in which the Administrator agreed to Respondent’s 
request for a hearing and invited him to contact the FmHA official who would 
preside, to arrange a mutually agreeable time. Following the September 11, 
1992, hearing the only factor delaying the proceedings was Respondent’s 
submission of extensive proposed findings of fact and other materials four 
days before the planned issuance of the Administrator’s decision. In order to 
allow time for review of Respondent’s submission, the Administrator extended 
the anticipated date of decision to November 6, 1992, as the regulations 
provide he may do when there is good cause to extend time, 7 C.F.R. § 
3017.413. In view of Respondent’s request that the Administrator expedite 
proceedings on both his suspension and debarment the Administrator 
appropriately considered the two matters simultaneously. The Administrator’s 
October 30, 1992, decision that a preponderance of evidence supported the 
imposition of debarment was also a clear and timely determination regarding 
the grounds for suspension -- that there was adequate evidence of a cause for 
debarment. 

Respondent also contends that his suspension pending a debarment 
determination was not necessary to protect the public interest. However, as 


Respondent himself points out, absent suspension, he was poised to become 
the beneficiary of additional government commitments on new projects during 
the period of deliberation on his proposed debarment. These circumstances 
clearly called for suspension to protect the public interest. 


Debarment 


The record clearly supports the Administrator’s decision to debar 
Respondent on the grounds stated in the Notice of Debarment. Moreover, 
the six month term of debarment is commensurate with the seriousness of the 
causes for debarment as required by the regulations, 7 C.F.R. § 3017.320. See 
also, Sellers v. Kemp, 49 F. Supp. 1001, 1008-1009 (W.D. Mo. 1990). The 
period of debarment imposed by the Administrator is an appropriate term to 
allow time for the effective implementation of measures to resolve questions 
concerning Respondent’s present responsibility and whether the government’s 
interest would be afforded adequate protection in dealings with Respondent. 

Respondent’s chief defense to his debarment is that he has already 
demonstrated his present responsibility and should not therefore be debarred, 
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inasmuch as the regulations, 7 C.F.R. § 3017.115(b), prohibit debarment for 
punishment or any purpose other than protection of the public interest. 
Respondent contends that the steps he has taken to properly and consistently 
reveal retainages in closings subsequent to September 1991 provide sufficient 
assurances to the government that there will be no recurrence of wrongdoing. 
However, I find that the changes implemented are not sufficient to restore 
confidence, See, Joseph Construction Co. v. Veterans Admin. 595 F.Supp. 448 
(N.D. Ill. 1984)(rejecting argument that subsequent successful completion of 
contracts provided sufficient evidence of responsibility, although considered as 
mitigating factor in reducing length of debarment), and the Administrator’s 
decision to debar was warranted by the evidence of record. 

Respondent’s false certification regarding retainage is far from the only 
wrongdoing causing doubts about his present responsibility. Respondent’s 
only apparent explanation for his false certification with respect to the major 
contractual amounts owed to Skipper Construction and Lancaster Electric, is 
that he executed the payment certification without knowing if what he certified 
was true, in disregard of his obligation and the explicit warning on the Form 
1924-9. In view of the fact that Respondent, the party who executed the false 
certifications remains as president of the firm, it cannot be assumed that the 
public interest would be protected, when “cash flow’ problems occur, by the 
mere presence of procedures calling for sign-off by Respondent’s subordinates. 
See, Robinson v. Cheney, 876 F.2d 152, 160 (D.C. Cir. 1989); Shane Meat Co., 
Inc. v. United States Dep’t. of Defense, 800 F.2d 334, 338 (3rd Cir. 1986); Delta 
Rocky Mountain Petro. v. United States Dep"t of Defense, 726 F.Supp. 278, 281 
(D.Colo. 1989). Reforms are only as effective as the people responsible for 
carrying them out. 726 F.Supp. at 281. The six month period of debarment 
imposed by the Administrator allows time for effective implementation of the 
ethics training and formal compliance system contemplated by Respondent 
(Affidavit of Respondent, August 13, 1992, at 5) to resolve remaining doubts 
about Respondent’s present responsibility and provide more complete 
assurance that the public interest will be adequately protected in dealings with 
Respondent. 

Although Respondent suggests that his debarment is unlawful because it 
results in punishment of him, any debarment unavoidably punishes the party 
excluded from government programs. Consequently, the regulations, 7 C.F.R. 
§ 3017.115(b), cannot reasonably be interpreted, as Respondent suggests, to 
preclude "punishment" which necessarily results to the debarred party as 
incident to the protection of the public interest. See, Janik v. Brock, 828 F.2d 
84, 91 (2nd Cir. 1987). Compare, Sellers v. Kemp, 49 F. Supp. at 1009 





WILLIAM E. JOHNSTON 1113 
51 Agric. Dec. 1103 


(reversing three year period of debarment imposed to punish and make 
"example" of debaree, rather than fitting appropriate period of debarment to 
actual conduct; and reducing effective period of debarment to eleven months 
"time served"). 

Although Respondent emphasizes that no construction liens were ever 
placed on Brantwood Lane or other projects built by him, FmHA officials 
noted at hearing that there were in fact encumbrances against the Brantwood 
Lane property. Liens could have been placed had the subcontractors chosen 
to take legal action rather than registering their complaints with the agency. 
FmHa has implemented regulations and required forms to preclude the 
precise risk caused by Respondent’s conduct, which raised a serious threat to 
the integrity of the program. 

Respondent’s contention that Agency officials condoned his practice of 
executing inaccurate certifications with respect to retainage prior to September 
1991 is not supported by record evidence. Respondent produced no 
documentation of his projects prior to Brantwood Lane, although FmHA 
officials suggested that he do so. Moreover, Respondent admitted at hearing 
that he could not say that the officials involved in earlier projects approved or 
allowed his practices. Even if such practices had escaped question in previous 
closings that fact does not excuse the false certifications executed by 
Respondent with respect to retainage and certainly is no reason for 
Respondent to made false certifications with respect to the substantial 
amounts in excess of retainage. 

Respondent’s allegation of inconsistency in the administration of closings 
by various FmHA district offices provides no excuse for his false certifications. 
The fact that some agency officials have released retainage amounts to 
Respondent shortly after closing, or even at closing, rather than retaining 
them for payment to the subcontractors when due, does not excuse 
Respondent from falsely certifying that retainage and other amounts due 
subcontractors had been paid. FmHA instructions spell out proper 
procedures for handling all "to be paid" amounts. Respondent was clearly 
aware of these procedures which he followed with regard to unpaid architect 
fees and closing costs at the Brantwood closing. 

Respondent’s contention that the Administrator has not given adequate 
consideration and weight to mitigating factors is without merit. The 
Administrator stated in his Notice of Debarment that he had taken into 
consideration Respondent’s cooperation in implementing new procedures for 
classifying and categorizing "paid in cash" accounts versus "to be paid cash" 
accounts on cost certifications. He reduced the period of debarment from the 





1114 NONPROCUREMENT DEBARMENT AND SUSPENSION 


three years originally proposed, to six months. Consideration of Respondent’s 
prior three month suspension is reflected in the Administrator’s decision to 
make debarment effective from the date suspension was imposed. 


Order 


It is hereby ordered that the suspension and six month debarment of 
William E. Johnston, effective August 4, 1992 to February 3, 1993, is affirmed. 
This order shall take effect immediately. This decision and order is final and 
not appealable within the Department. 7 C.F.R. § 3017.515(d). 

Copies of this Decision and Order shall be served upon the parties. 
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FOREST SERVICE 


In re: DUKE CITY LUMBER COMPANY. 
FSSAA Docket No. 92-01. 
Decision and Order filed April 8, 1992. 


Sourcing area application approved - Timeliness of application filed after 
December 20, 1990. 


Chief Judge Palmer approved a sourcing area application which was filed August 9, 1991. A 
clarifying rule published by the Forest Service made clear that although certain benefits accrued 
to those filing applications before December 20, 1990, the application procedure remained open 
after that date. On March 27, 1992, the Secretary delegated authority to make initial decisions 
concerning sourcing area applications to the department’s administrative law judges. Authority 
for final decisions was vested in the Judicial Officer. However, there was no appeal of the initial 
decision in this case. 


Patricia Leigh Disert, Albuquerque, NM, for Complainant. 
Stark Ackerman, Portland, OR, for Applicant. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge 


Preliminary Statement 


This is a proceeding initiated by an application filed pursuant to § 490 of 
the Forest Resources Conservation and Shortage Relief Act of 1990, 16 U.S.C. 
§§ 620-620(j). The Act generally prohibits substitution of federal timber for 
timber exported from private lands. Under the Act, no person may purchase 
unprocessed timber originating from federal lands west of the one hundredth 
meridian in the contiguous forty-eight states if (a) such unprocessed timber 
is to be substituted for exported unprocessed timber from private lands; or (b) 
such person has, during the preceding twenty-four months, exported 
unprocessed timber from private lands. The Act, however, provides that the 
prohibitions against substitution do not apply to a person who acquires 
unprocessed timber from federal lands within an approved sourcing area, who 
has not in the previous twenty-four months exported unprocessed timber from 
private lands within the sourcing area, and who does not export unprocessed 
private timber from the sourcing area while the approval is in effect. The Act 
requires that the Secretary may only approve a sourcing area application after 
a finding that the proposed area is geographically and economically separate 
from any other area from which the applicant exports unprocessed timber. 
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The application in this case was filed on August 9, 1991. Public notice 
was made by publication as required by the Act and regulations; no comments 
were received. The application, along with a Forest Service recommendation 
of approval, was referred to the Office of Administrative Law Judges on 
November 8, 1991. 

The Act provides for specific treatment of applications filed before 
December 20, 1990, including a suspension of the export prohibitions during 
the period prior to the Secretary's decision on the application. 16 U.S.C. § 
620b(c)(2). The Act does not, however, contain any similarly specific language 
regarding applications filed after December 20, 1990. This statutory structure, 
and ambiguities in applicable rules and policy statements issued by the Forest 
Service, brought the timeliness of this application into question. At a 
teleconference held on November 21, 1991, I requested that the parties brief 
the issue of whether an application filed after December 20, 1990, was time- 
barred. 

The applicant and the Forest Service filed a joint brief on February 12, 
1992 in which they cited a clarifying rule published by the Forest Service on 
December 19, 1991. 56 Fed. Reg. 65834. That rule made it clear that while 
certain benefits accrued to those who filed applications before December 20, 
1990, the application procedure had remained open after that date. 
Accordingly, I find that the application in this case is timely. 

A second issue arose concerning my authority to rule on this application. 
The original delegation of authority from the Secretary to the Department’s 
administrative law judges applied only to those applications filed before 
December 20, 1990. The Secretary filled the jurisdictional gap with a second 
delegation covering applications filed after that date. That delegation was 
published on March 27, 1992. 57 Fed. Reg. 11261 (to be codified at 7 C.F.R. 
§§ 2.35, 2.41). The Secretary delegated the authority to make initial decisions 
concerning applications for sourcing area approvals to the department’s 
administrative law judges. Authority to make final decisions was vested in the 
Judicial Officer. This changed the previous process in which the 
administrative law judges made the final agency decision in these cases. 

Upon consideration of the application which is timely filed and I have 
jurisdiction to consider, I have determined that the application should be 
granted. My findings and conclusions to that effect follow. 


Findings of Fact 


1. Applicant Duke City Lumber Company has manufacturing facilities in 
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Winslow, Arizona; Cuba, Espanola, and Vallecitos, New Mexico; and 
Splendora, Texas. (The Splendora, Texas, mill is supplied entirely from lands 
east of the one hundredth meridian and is not covered by the Act.) 

2. The applicant filed its application on August 9, 1991. The application 
includes a map that is sufficiently clear to indicate the boundaries of the 
proposed sourcing area. 

3. The boundaries of the proposed sourcing area are identical to the 
boundaries of the states of Utah, Arizona, Colorado, and New Mexico. 
Applicant intends to supply its four covered mills from lands within the 
sourcing area. 

4. The applicant identified thirteen other mills in the vicinity of its four 
covered facilities. 

5. Duke City Lumber has not exported unprocessed timber from any 
lands within the sourcing area within the 24 months preceding the application. 

6. Cavenham Forest Industries, Inc. is owned by Hanson PLC. Hanson 
PLC is the ultimate parent of the applicant, Duke City Lumber. Cavenham 
Forest Industries, Inc. exports unprocessed timber from the Pacific Northwest 
(Oregon and Washington). 


Conclusions of Law 


1. Applicant has met all criteria required by the Act. 

2. Applicant’s proposed sourcing area is of an appropriate size given the 
haul distances and purchasing patterns of the applicant’s mills and of 
competitors’ mills in the same vicinity. 

3. The proposed sourcing area is geographically and economically 
separate from the areas from which Cavenham Forest Industries, Inc. exports 
private timber. 

4. Applicant’s proposed sourcing area should be approved. 


Order 


Duke City Lumber Company’s sourcing area application as described in 
finding of fact No. 3:is approved. This Order shall become final on the fifth 
day after the expiration of the time provided in the rules of practice for 
appealing this decision and order to the Judicial Officer. 

[Upon joint motion of the parties the period for appeal was terminated 
on May 11, 1992, and this Decision and Order became final May 18, 1992.- 
Editor] 





HORSE PROTECTION ACT 


In re: RONALD GENE BYRD. 
HPA Docket No. 91-59. 
Decision and Order filed April 22, 1992. 


"Sand cracking" not evidence of sore horse - Opinions of USDA veterinarians not necessarily 


controlling. 


Judge Dorothea Baker dismissed a complaint alleging that respondent entered a horse for 
showing while "sore." The complaint was based on evidence that the horse exhibited bilateral 
pastern lacerations and bleeding on exiting the ring, although it showed no pain, nor abnormality 
in its way of going, and it had been determined by the DQP that the horse was not sore before 
entering the ring. The evidence, including the horse’s history, indicated that an act of nature, 
known as "sand cracking," was the likely cause of the horse’s condition. While the opinions of 
the department’s veterinarians are entitled to appropriate consideration, there can be no claim 
to infallibility when other experienced and knowledgeable witnesses express conflicting views. 
Since the evidence did not establish that the horse was sore, Judge Baker did not address the 
issue of an owner’s absolute duty to ensure that a horse not become sore when shown. 


Kimberly E. Arrigo and Sharlene A. Deskins, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary administrative proceeding under the Horse 
Protection Act of 1970, as amended (15 U.S.C. § 1821 et seq.). It arises by 
reason of a Complaint having been filed January 3, 1991, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Therein the Respondent is charged with having 
violated the Horse Protection Act in that: "On July 1, 1989, respondent, in 
violation of sections 5(2)(A) and (B) of the Act (15 U.S.C. §§ 1824(2)(A) and 
(B)), entered for the purpose of showing or exhibiting and exhibited the horse 
known as ‘John Henry’ as Entry No. 308, in Class No. 22, at the Rockcastle 
County Saddle Club Horse Show in Brodhead, Kentucky, while the horse was 
sore." 

The Respondent disputes that the horse was sore as alleged in the 
Complaint and maintains that when the horse went into the ring it was not 
sore but acknowledges that when it exited from the ring it exhibited 
lacerations and some blood on both forefeet. 

An oral hearing was held December 10, 1991, in Lexington, Kentucky, 
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before Dorothea A. Baker, Administrative Law Judge. At that time the 
Complainant was represented by Kimberly E. Arrigo, Esquire, Office of the 
General Counsel, United States Department of Agriculture and Sharlene A. 
Deskins, Esquire, Office of the General Counsel, United States Department 
of Agriculture. The Respondent appeared pro se. In due course the parties 
filed briefs, the last brief having been filed March 16, 1992. 

The reason the Complainant maintains that the horse was sore was 
because when the horse came out of the show ring the condition existed 
whereby bilaterally on the rear pastern of both fore legs there were several 
bleeding lacerations. That was the only unnatural condition observed in the 
horse and is the basis for the alleged violation. The horse exhibited no pain 
and was described as normal in its way of going, its general appearance, 
attitude and stance, its respiration, and its perspiration. Also, the horse was 
not written-up by reason of the "scar rule" (Tr. 69) and was in compliance 
therewith. 

Complainant maintains, "Respondent had an absolute duty to ascertain the 
condition of the horse before it entered the ring to make sure it was not sore 
nor could become sore when shown." The horse was not sore when it entered 
the ring and the questions revolve around the alleged "absolute duty" of 
Respondent and whether ‘the horse’s condition rises to the definition of 
soreness. 


Statutes 


The following statutory provisions are applicable to this case: 


As used in this chapter unless the context otherwise requires: 


** kK * 


(3) The term "sore" when used to describe a horse 
means that-- 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, 
use, or practice, such horse suffers, or can reasonably be 
expected to suffer, physical pain or distress, inflammation, or 
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lameness when walking, trotting, or otherwise moving, except 
that such term does not include such an application, infliction, 
injection, use, or practice in connection with the therapeutic 
treatment of a horse by or under the supervision of a person 
licensed to practice veterinary medicine in the state in which 
such treatment was given. (Footnote omitted.) 


** ke *k * 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show 
or horse exhibition, of any horse which is sore, (B) entering 
for the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore, (C) selling, 
auctioning, or offering for sale, in any horse sale or auction, 
any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which 
is sore by the owner of such horse, (Footnote omitted.) 


** k * * 


(d) ... (5) In any civil or criminal action to enforce this 
Act or any regulation under this Act a horse shall be 
presumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both of 
its hindlimbs. (Footnote omitted.) 


*e¢*¢ 


(b)(1) Any person who violates section 1824 of this 
title shall be liable to the United States for a civil penalty of 
not more than $2,000 for each violation. (Footnote omitted.) 


**k * * * 
(c) In addition to any fine, imprisonment, or civil 


penalty authorized under this section, any person who ... 
(a) . . . paid a civil penalty assessed under subsection (b) . . . 
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for any violation of any provision of this chapter or any 
regulation issued under this chapter may be disqualified by 
order of the Secretary, ... from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, 
or horse sale or auction for a period of not less than one year 
for the first violation .... (Footnote omitted.) 


Section 2 of the Act prohibits the entering for the purpose of showing or 
exhibiting in any horse show or horse exhibition, any horse which is sore. 
Also, subsection (d) of said section 2 describe the activities and defines the 
terms as used in the Act. 

Further, the Act provides for the imposition of civil penalties (15 U.S.C. 
§ 1825(b)(1)) as well as providing for the disqualification of offenders. (15 
USS.C. § 1825(c)). 

The Complainant herein seeks a $2,000.00 civil penalty and a one-year 
disqualification. The matter of sanctions will be addressed later on in this 
decision. However, it is noted that subsection (b)(1) of the Act mandates that 
in determining the amount of such civil penalty, the Secretary shall take into 
account actions relevant to such determination, including the nature, 
circumstances, extent, and gravity of the prohibited conduct and, with respect 
to the person found to have engaged in such conduct, the degree of 
culpability, any history of prior offenses, ability to pay, affect on the ability to 
continue to do business, and such other matters as justice may require. 

With respect to disqualification of offenders, subsection (c) allows the 
Secretary (the word "may") to disqualify an offender for a period of not less 
than one year for the first violation. The extent of the disqualification, 
although set forth in the Act, is a matter within administrative policy with 
respect to duration, as evidenced by the many Horse Protection Act cases 
which are settled by way of consent decisions. In the past, a number of them 
have been settled for periods of less than one year. Although consent 
decisions are not regarded as precedent by the Judicial Officer, nevertheless, 
they may be relevant determinations as to the length of suspensions required 
to achieve compliance with the Act. 

The provisions of the Act do not squarely cover the circumstances which 
have been presented in this case. 


Findings of Fact 


1. Respondent Ronald Gene Byrd is an individual whose mailing address 
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is 1330 Harris Creek Road, Stanford, Kentucky 40484. 

2. Respondent Ronald Gene Byrd, at all times material herein, was the 
owner and exhibitor of the subject horse, known as "John Henry." 

3. Ronald Gene Byrd was the trainer of the subject horse, "John Henry" 
(sometimes referred to herein as the “horse"). 

4. Respondent Byrd entered, showed and exhibited "John Henry" as 
Entry 308, in Class 22 at the Rockcastle County Saddle Club Horse Show in 
Brodhead, Kentucky, on July 1, 1989. 

5. There were no action devices used during the competition on July 1, 
1989. 

6. The Designated Qualified Person ("DQP") Nolan R. Benton, inspected 
"John Henry" before the horse entered into the ring at which time the horse 
showed no evidence of soring nor did it show any indication of bleeding on his 
forelegs. 

7. The subject horse, "John Henry," directly after it left the show ring on 
July 1, 1989, had fresh blood on the rear of both pasterns of its forelegs from 
multiple cuts. 

8. Although when the horse exited the showing it exhibited horizontal 
lacerations with some blood emitting therefrom, the Complainant’s proof 
consisted mostly of opinions, based upon past experience, by the investigator 
and did not establish a probable nor credible reason for concluding that the 
horse was sore. Dr. Price described the horse as follows: "I remember 
crouching down and looking at horizontal lacerations which were parallel to 
the surface of the ground, and there were two major lacerations right 
underneath the sesamoids. And then there were other minor lacerations that 
were also horizontal, and parallel to the ground, and they were between the 
sesamoids and the bulb of the heel." (Tr. 75). Complainant seeks to rely 
upon the opinions of two Departmental investigating veterinarians, Dr. Pavlick 
and Dr. Price and although they speculated as to the cause of the lacerations, 
they did not know. The opinions of these two veterinarians are, of course, 
entitled to appropriate consideration, but there can be no claim to infallibility 
when other witnesses who were experienced and knowledgeable, expressed 
their views as to the cause of the presence of lacerations. Although 
Dr. Pavlick (whose greater experience was with walking horses), indicated he 
believed that some man-made insult was applied, he had no way of knowing, 
although he later expressed the opinion that the horse had been bilaterally 
insulted by chemicals or by physical devices, which caused the hair loss and 
the horse was predisposed to the lacerations. 

Dr. Price did not remember the condition of the skin but ventured the 
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opinion that dry skin from any cause would probably have appeared that way 
and broken open. The Respondent maintains that the horse "overreached" (its 
hind hoofs struck its front hoofs) and/or that such lacerations and blood were 
the result of the condition of the track on that evening. Mr. Hamilton, an 
experienced horseman, described the track: 


"And that track has a tendency to be real loose and real deep, 
because the saddle club tends to cut the track up. And that -- you 
know, sometimes it can be -- the dirt can be two inches deep, the soft, 
loose dirt on top. And with it being that dry, that many horses going 
through it, being that late at night, you know, it would be very 
possible for this horse to be perfectly fine going in the ring and then, 
because of all the dirt and stuff and the grit that flies up on his feet 
to dry his feet out, and then the stress of exerting himself crack the 
feet open, you know, without anyone knowing it * * * ." (Tr. 118). 


Another thrust of the Complainant, particularly on brief, is that the 
Respondent was negligent in not greasing the horse prior to entering it in the 
show ring and/or the Respondent should not have used soap (an alleged 
caustic agent) to wash and keep clean the feet. The Respondent maintains 
and the evidence show that he had no reason to grease the horse because he 
was unaware of the situation. There is no precedent that washing a horse’s 
feet with soap results in pain or soring. 

9. The evidence discloses that this horse was shown many times both 
before and after this incident and was found not to be sored. There never 
was any previous alleged violations as to this horse or as to Respondent Byrd. 
Although the horse is now retired this is the only incident where the horse 
was “written-up." 

10. Among the witnesses presented by the Complainant was investigator 
Nottingham whose only functions were to take statements from individuals 
and copy all the documents (Tr. 18) but he had never visually examined the 
horse. (Tr. 30). The Complainant’s witness Dr. Pavlick, attempted to 
compare the forelegs of a "normal" horse being a two-year old, ten days after 
said normal horse had been out of the ring, with Respondent’s horse a twelve 
or thirteen-year old that had just come out of the show ring and was hot and 
sweaty. Said witness indicated that "John Henry" was not sore or sensitive in 
any place and was not sensitive to palpation. (Tr. 56). Dr. Pavlick relies upon 
the Complainant’s definition of soreness as encompassing skin that is cracked, 
red and bleeding. According to the Complainant such condition fits the legal 
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definition of "sore." (Tr. 54, 80, and 83). Dr. Pavlick was of the professional 
opinion that the lacerations in question were not caused by overreaching. He 
testified this is particularly true because the lacerations appeared at the same 
place on both forefeet. The Respondent maintains that at the time of the 
inspection by the Department’s veterinarian, Dr. Pavlick was tired and worn 
out, the hour being late. (Tr. 60). 

11. According to Dr. Pavlick the blood emitting from the horse was not 
pouring out or running off into the ground (Tr. 62), but the blood was clear 
and distinct - it was visible along the lines of lacerations and was beginning to 
drain down. Another witness appearing on behalf of Complainant was 
Dr. Price who examined the horse and who agreed that even with a small 
amount of blood, the horse being in a hot and sweaty condition “would 
magnify" it [the blood]. (Tr. 78). 

12. The condition of the other horses in the class with "John Henry," was 
not explored to the point of knowing the condition of their skin, their age and 
whether they did in fact exhibit some effects, on the track that night. The fact 
that they were not written up is irrelevant. 

13. The Government veterinarians and examiners of the horse "John 
Henry" would not like to work with the Designated Qualified Person, 
Mr. Benton, and they were there because they didn’t think he was being very 
professional and they were there with a view to modifying his behavior. (Tr. 
76, 86). However the Designated Qualified Person was regarded by 
Respondent as "* * * probably one of the strictest DOP that we have in the 
business." (Tr. 86). 

14. From the best evidence available it appears that this horse was "sand 
cracked" and that its lacerations and the blood which emitted therefrom were 
the result of the condition of the track on that particular night which, 
combined with the dry skin of the horse, and possible overreaching, caused its 
condition. This view was also expressed by a most impressive and credible 
witness presented by the Respondent, namely Mr. Nolan Benton, who was the 
official Designated Qualified Person at the horse show on July 1, 1989. His 
training and experience were extensive. 

15. Mr. Benton would have advised the Respondent to have greased the 
horse had he believed there was any cause therefor. However, he indicated 
that as the horse was going into the ring, there was nothing wrong with it and 
"* * * there was no indication of anything there that I [would have] even 
suggesting that you [Respondent] grease him real good before you would 
show *** ." (Tr. 127). It is doubtful that, had Drs. Price and Pavlick 
examined the horse before going into the show ring they would have found 
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any basis for declaring the horse "sore." 

16. The Respondent and his witnesses, knowledgeable and experienced, 
were most impressive and their opinions are entitled to credibility. The fact 
that they lacked formal training under the Horse Protection Act does not 
detract therefrom. It would be a denial of due process to say that only 
persons who have received training under the Horse Protection Act can have 
a persuasive opinion as to whether a horse is sore. 

17. Respondent’s proof meaningfully controverts the testimony of the 
examining veterinarians. The Complainant has not shown by persuasive 
evidence that the horse, "John Henry" was sore on July 1, 1989, as that term 
is expressed in the Act. 


Conclusions 


The Horse Protection Act prevents the showing or the exhibiting of a sore 
horse. Knowledge, intent, and participation are not elements of the offense. 
It is irrelevant under the Horse Protection Act that an owner or exhibitor has 
no intent to sore a horse or knowledge that the horse being exhibited is sore. 
In re Gerald Grizzell, 49 Agric. Dec. 875 (1990). 

The determination of whether "John Henry" was sore is a legal conclusion 
which is reached from evaluation of all the evidence, the entry of findings and 


the application of the appropriate law. 

The Act was intended to reduce the incidence of cruelty to animals, 
thereby enhancing the integrity of the horse breeding and showing industry. 
Thornton v. United States Department of Agriculture, 715 F.2d 1508 (11th Cir. 
1983). 

The Respondent took the stand in his own defense and was subject to 
cross-examination. Both he and the witnesses whom he presented have been 
regarded as entirely credible witnesses. It was Respondent’s testimony, which 
is believed, that he did absolutely nothing to in any way cause harm to this 
horse. Washing a horse’s feet with soap may contribute to dry skin but this 
was not sufficient to cause the horse to be legally "sore." To so conclude 
would be to prohibit the washing of all horses’ feet with soap. It is noted that 
Respondent used perfectly legal rubber boots on the horse during some 
training practices and it is possible that those boots and/or the lack of 
lubrication were contributing causes of the horse having the unnatural 
condition which it exhibited upon leaving the ring. Dr. Price’s testimony does 
reinforce the theory that the lacerations in question were caused by sand 
cracking: 
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Q. Would these lacerations have been consistent with skin that 
had--that could have been too dry or had some other agent or 
anything else put on it? 


A. Yes, because they appeared as cracks. So dry skin, by any 
cause, would probably have appeared that way to where it would 
break open. (Tr. 83). 


This was also the opinion expressed by Mr. Hamilton, an experienced 
horseman. Included in his testimony was the following: 


It would not be, in my opinion, unreasonable for a horse to go in the 
ring perfectly sound, perfectly fine, no signs of any cracks whatsoever, 
and because of ring conditions, become cracked and dried out and 
have an open lesion on the way out to where the rider would know 
nothing about it, not to suspect anything being wrong, and then when 
the horse come out, to be in that situation. 


I have seen brood mares and horses that are on the farm be out in 
the field for weeks at a time and get them up and all of a sudden 


they're sand cracked, what we call sandcracked * * * . (Tr. 110). 


The Complainant seeks a disqualification order and the imposition of civil 
penalty as punishment and a deterrent. However, this causes one to question, 
-- a punishment for what -- and a deterrent from what. This Respondent did 
nothing to anyway harm this horse and it was not sore when it entered the 
ring. Sand cracking is a recognized condition but it is not one which the 
Respondent could have anticipated at this particular show. When it left the 
ring the horse showed no signs of pain nor sensitivity and lead and went in a 
normal manner. The only unnatural conditions present was dry, cracked skin 
from which a small amount of blood was oozing. Both the history of the 
horse and the Respondent’s own testimony indicate that what occurred was 
more an act of nature then anything which could be attributed to the training 
and exhibiting of the horse. Moreover, the horse was determined to be not 
sore when it entered the ring, and the Complainant has only shown that after 
it exited the ring was it shown to have exhibited the aforementioned 
lacerations. It cannot be determined with accuracy, whether such lacerations 
occurred while it was in the ring, or the few moments or minutes after it 
exited the ring. 
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The Act does not clearly cover the circumstances of this case. It is 
recognized that this case may be viewed, on appeal to the Judicial Officer, as 
one posing the question of absolute liability which doctrine was rejected by the 
Eighth Circuit in Burton v. U.S. Dept. of Agriculture, 683 F.2d 280 (8th Cir. 
1982), which case the Judicial Officer has declined to follow, except in 
decisions where appeal would lie to the Eighth Circuit. Since I have found 
that the evidence does not establish that the horse was sore, the question of 
absolute liability need not be determined. 

However, Complainant’s advancement of the argument of absolute liability 
is not founded on a certainty of approach and does not answer the question 
of whether the use of soap to wash the horse’s legs, which may have caused 
or contributed to dryness (although this was not proved), were acts for which 
Respondent would be absolutely liable or whether the absolute liability was, 
as Complainant states on brief: "Respondent violated the Act because he had 
an absolute duty not to place the horse in the ring if showing him could cause 
him to be sore * * * . (Emphasis added.) 

The Complainant has not proved by a preponderance of the evidence that 
Respondent violated the Act. Therefore, in view of the consideration of the 
entire record, it is determined that the Respondent has not violated the Horse 
Protection Act. 


All motions and requests of the parties have been duly considered and to 
the extent not ruled upon and to the extent, if any, they are inconsistent with 
this decision, they are hereby denied. 


Order 


The Complaint herein is dismissed. 

This decision and order will become final and effective thirty-five (35) 
days after service thereof unless there is an appeal to the Judicial Officer 
within thirty (30) days of the service hereof as provided for in the Rules of 
Practice and Procedure (7 C.F.R. 1.130, et seq.). 

Copies hereof are to be served upon the parties. 

[This Decision and Order became final June 1, 1992.-Editor] 
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In re: BRYANT FLY and DEBBIE FREY. 
HPA Docket No. 91-29. 
Decision and Order filed July 17, 1992. 


"Sore" pursuant to the HPA not synonymous with sensitive - Departmental policy for 
determining soreness as set forth in Schwindaman memorandum questioned - Affidavits - 
Recording obligations of examining USDA veterinarians - Testimony of witness paid by a party 
not necessarily unreliable. 


Judge Hunt dismissed a complaint which alleged that the owner and the trainer of a horse 
violated the Horse Protection Act by entering the horse in a show while "sore." Judge Hunt 
found that any presumption of soreness, which may have arisen from the findings of the USDA 
veterinarians that the horse manifested sensitivity in both front feet, was rebutted by respondents 
who heeded the Secretary’s advisory, issued in the Thornton case, to have a private veterinarian 
re-examine their horse at the show. Two additional private veterinarians testified that, based 
on viewing videotape of the examination by respondents’ veterinarian, they would concur in the 
view that the horse was not "sore." The fact that a witness is paid by either party to a case does 
not, in itself, diminish the reliability of his testimony. The weight of probative evidence, from 
the testimony of all veterinarians appearing for both parties in this case, was that, contrary to 
the departmental policy articulated in the Schwindaman memorandum, there must be more than 
one sign of bilateral pain to support a finding of soreness. The legislative history of the HPA 
demonstrates that the abnormal bilateral sensitivity necessary to raise a presumption of soreness 
requires a showing of pain and distress, not just sensitivity. Since USDA veterinarians are 
generally unable to recall the examinations on which allegations of soreness are based, their 
affidavits must clearly set forth the factual basis for their opinion that a horse is "sore." 
Although the USDA veterinarians in this case examined for more than one sign of sensitivity, 
their findings, which described the horse’s sensitivity in her right foot as "mild" and “not as 
pronounced as the left front pastern," were insufficient to support the conclusion that the horse 
was "sore." 


Frank Martin, Jr., for Complainant. 
John M. Harmon, Austin, TX, and G. Thomas Blankenship, Indianapolis, IN, for Respondents. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is a disciplinary proceeding under the Horse Protection Act, as 
amended, 15 U.S.C. § 1821 et seq., ("Act"), instituted by a complaint filed on 
October 15, 1990, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA). 

The complaint alleged that on June 1, 1989, respondent Bryant Fly, the 
trainer of a horse known as "Choice’s Miss Jane," violated section 5(2)(B) of 
the Act (15 U.S.C. § 1824(2)(B)), by entering for the purpose of showing or 
exhibiting the horse at the Spring Jubilee Horse Show at Columbia, 
Tennessee, while the horse was sore. The complaint also alleged that on 
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June 1, 1989, respondent Debbie Frey,’ the owner of "Choice’s Miss Jane," 
violated section 5(2)(D) of the Act (15 U.S.C. § 1824(2)(D)), by allowing the 
entry for the purpose of showing or exhibiting the horse at the Spring Jubilee 
Horse Show at Columbia, Tennessee, while the horse was sore. Respondents 
filed a timely answer in which they admitted that respondent Fly was the 
trainer of "Choice’s Miss Jane," that respondent Frey was its owner, and that 
the horse was entered in the Spring Jubilee Horse Show on June 1, 1989. 
Respondents denied the other material allegations of the complaint. A 
hearing was held in Nashville, Tennessee on February 5-6, 1992. Complainant 
was represented by Frank Martin, Jr., Esq. Respondents were represented by 
John M. Harmon, Esq., and G. Thomas Blankenship, Esq. 


Facts 


In an affidavit and in his testimony at the hearing, respondent Bryant Fly 
admitted that he entered the horse "Choice’s Miss Jane" in the Spring Jubilee 
Horse Show in Columbia, Tennessee, on June 1, 1989. (Tr. 270; CX-S.) 

On the night of June 1, Charles Thomas, the show’s Designated Qualified 
Person (DQP), conducted a pre-show examination of "Choice’s Miss Jane." 
Thomas, who has been a certified DOP for nine years, testified that when he 
palpated the horse’s feet, there was a little movement in its left front foot but 
no movement in the right foot. He disqualified the horse, because, he said, 
according to DOP standards, a horse that moves either foot is excused from 
competition. He said he concluded that the horse was sensitive, but not sore 
because, apart from moving its foot, the horse was alert and moved and 
walked freely. (Tr. 298-299, 302.) 

After Thomas’ examination, "Choice’s Miss Jane" was inspected by two 
USDA veterinarians assigned to the show, Dr. Allen Knowles and Dr. George 
Clawson. Dr. Knowles, an experienced veterinarian, testified that he could not 
recall his examination of "Choice’s Miss Jane," but that he had prepared an 
affidavit the day after his examination. (Tr. 49; CX-4.) 

"A Tennessee Walking Horse, Choice’s Miss Jane, with entry #87 was 

presented for inspection by Bryant Fly, Franklin, TN. The horse was 

entered in Class #12, Five Year Old & Over Walking Mares. The 


‘After the complaint was filed, respondent Debbie Frey was married to respondent Bryant 
Fly. However, for purposes of this decision, respondent Debbie Frey will be referred to by that 
name. 
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horse was checked by Charles Thomas, the DQP, and turned down. 
The horse showed excessive movement of the forelimbs. 


"After the DOP had finished his examination, Dr. Clawson asked Mr. 
Fly to bring the horse over so we could examine her. Dr. Clawson 
examined the horse first while I watched. The horse showed excessive 
movement of the forelimbs. She would tighten her abdominal 
muscles when the left front pastern was palpated. 


"Dr. Clawson asked me to examine the horse. I approached the left 
side of the horse and picked up the left front foot. I found a strong 
pain response on the anterior portion of the lateral pastern. The 
horse tried to withdraw her foot and tighten her abdominal muscles. 
I moved to the right foot and found a mild pain response on the 
posterior portion of the medial pastern. She would try to withdraw 
her foot when this area was palpated. 


"Dr. Clawson dismissed the horse and we watched her way-of-going 
as she was lead away. The horse moved freely and lead with a loose 
rein. 


"We found this horse sore as defined by the Horse Protection Act. 
Dr. Clawson informed Mr. Fly of our findings. Information was taken 
from Mrs. Fly by John Eades and recorded along with our findings on 
form 19-7. 


"In my professional opinion the pain exhibited by this horse was 
caused by a combination of caustic chemicals and/or action devices." 


Dr. Knowles said that, although he does not remember examining 
"Choice’s Miss Jane," he follows the same procedure for each horse he 
inspects and that it takes about a minute and a half to examine each leg. He 
first observes the horse as it is presented for inspection and then follows 
standard guidelines for the inspection itself. Dr. Knowles said he observes the 
horse’s entire body reaction when he palpates the foot. He testified that when 
he refers to a sensitive horse he means a sore horse and that, although all 
horses reacting to bilateral palpation may not be sore, it is a "judgment call" 
based on his experience whether he determines a horse’s reaction is due to an 
injury or due to intentional soring. He also said a horse may have a normal 
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walking gait and still be sore if action devices are used on the sore areas to 
induce an exaggerated gait in the show ring. (Tr. 65-66, 79-82, 131, 151.) 

When asked about a 1989 USDA memorandum entitled, "Horse 
Protection Act Inspection Procedures," signed by a "D.F. Schwindaman" (RX- 
14), Dr. Knowles identified Schwindaman as the assistant deputy administrator 
of regulatory enforcement and animal care. He said Schwindaman is a 
"doctor" who has been in charge of "Horse Protection, Animal Care" for four 
or five years. However, Knowles did not believe that Schwindaman was a 
specialist in equine practice. (Tr. 92-93.) 

In his memorandum, Schwindaman stated that its purpose was "to provide 
guidelines for inspection procedures at horse shows, sales and exhibitions." 
It goes on to say: 


A horse exhibiting one or more signs of bilateral soreness evidenced 
by repeated pain responses from the examination procedure should 
be considered sore, and an alleged violation case should be prepared 
by completing VS Form 19-7. Some signs that may be observed are: 


. Withdrawing the foot when palpated in a particular area. 
. Pulling up or tightening the gluteal muscles. 

. "Abdominal line" due to muscle contraction. 

. Pulling back or sagging on the hindquarters. 

. Effort to move or shuffle the hind feet forward. 


Any horse found by the DOP and confirmed by a USDA veterinarian 
to be bilaterally sore (sensitive), whether written up by the DQP or 
not, must be written up by USDA. Any horse found by a USDA 
veterinarian to be bilaterally sore, even if not confirmed by the DOP, 
must be written up by USDA. 


Dr. Knowles testified that his examination of "Choice’s Miss Jane" was 
consistent with the guidelines in Schwindaman’s memorandum. When asked 
whether he would have made a different determination in the absence of the 
guidelines, Knowles said: "It would have been borderline, had this not been 
in place. But with this memorandum in place, there was not a borderline 
situation here. It was due -- because of this memorandum, it was clear cut." 
(Tr. 135-138.) 

Dr. Clawson, also an experienced veterinarian, testified that he could not 
remember examining "Choice’s Miss Jane," but that he had prepared an 
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affidavit the day after the examination containing a summary of his 
examination. (Tr. 191.) In this affidavit (CX-3),? Dr. Clawson stated: 
"A mare chestnut horse by the name of Choices Miss Jane in class no. 
12, exhibitor no. 87, was presented for preshow by Bryant Fly. I 
observed the horse which Charles Thomas, D.Q.P. palpated the 
pasterns of both front feet for entry into the show. The horse 
exhibited pain responses on the left front pastern, but only slight pain 
response on the right pastern when palpated. The (D.Q.P.) Charles 
Thomas wrote a violation, as sensitive on one foot. 


"I asked the trainer to present the horse for my examination. I 
palpated the right front pastern and found the horse to exhibit pain 
to palpation on medial side of the right front foot, I palpated the 
pastern of the left front foot and the horse exhibited pain to palpation 
on the lateral side of the pastern. The pain response to palpation of 
the left pastern was exhibited by tighten (sic) of the abdominal 
muscles and shifting of weight. The pain response exhibited by the 
palpation of the right front pastern was not as pronounced as the left 
front pastern. 


"I found the horse sore as defined by the Horse Protection Act." 


Dr. Clawson, unlike Dr. Knowles, testified that he did not know what had 
caused the horse to be sore. (Tr. 195.) After completing his examination, 
which took about a minute and a half for each leg, he filled out items 25 
through 40 of the USDA "Summary of Alleged Violations" form. (Tr. 188- 
189, 225; CX-7.) He stated on this form that the horse’s response to 
palpation was "more significant on the left front foot. The horse when 
palpated on the left foot tightened the abdominal muscles. The response was 
mild on right foot." He also noted that the horse’s way of going was "normal 
when walked away," that it stood with a "slight tucked," and that its respiration 
and perspiration were normal. The sections of the form relating to action 


*Dr. Knowles’ affidavit (CX-4) and that of Dr. Clawson (CX-3), as well as complainant’s 
summary of alleged violations form (CX-7), were received in evidence at the hearing. In their 
brief, respondents argue that these documents are inadmissible. Since I have already ruled on 
the matter, I will treat respondents’ argument as a motion to reconsider my ruling. After 
considering the arguments presented, I again find that these documents are admissible. Albert 
Lee Rowland, 40 Agric. Dec. 217, 249 (1987). 
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devices, chains, prohibited substances, and thermography were marked "N/A." 
The form was signed by Dr. Clawson and Dr. Knowles. The rest of the form, 
items 1 through 24, relating to general information about the horse, was 
completed by USDA investigator J. R. Odle, who testified that he obtained 
the information from the show’s management. (Tr. 153-162.) He wrote on 
the form that the approximate time of the event was 2100 hours. (Tr. 153- 
162; CX-7.) 

Dr. Clawson testified that he performs the same type of examination on 
each horse he inspects and relies on his education and experience when 
evaluating a horse’s response to palpation. (Tr. 179, 182.) He said that 
veterinarians sometimes mean a horse is sore when they say it is sensitive, but 
that the two words are not synonymous. A horse, he testified, can be sensitive 
without being in pain. (Tr. 238.) 

Dr. Clawson stated that he does not consider a horse to be sore if it 
reacts to palpation by moving just one foot. In order to be considered sore, 
the horse has to react bilaterally to palpation. (Tr. 186, 197, 230.) But even 
then a horse can react bilaterally and still not be in pain, such as the reaction 
of a "silly" horse. He said he has a "gut feeling" whether a horse is silly. (Tr. 
200, 244, 247.) 

"Just because [the horse] moves his foot doesn’t necessarily indicate that 
this horse is in pain. He’s got to demonstrate something . . . we look at -- 
always look at -- to see if this horse tightens his muscles, moves his head, or - 
- along with the -- that’s indicative of the pain." (Tr. 216.) 

Dr. Clawson said the extent that a horse tightens his abdominal muscles, 
moves his head, and shifts its weight depends on the severity of the horse’s 
pain. (Tr. 225.) 

He said that a horse just trying to get away will pull his foot back and not 
tighten his muscles or jerk. (Tr. 226.) There are a "lot of signs that you’ve 
got when you palpate the horse . . . you’ve got to take a lot of things into 
consideration.” (Tr. 246.) 

Dr. Clawson said that Schwindaman’s memorandum does reflect USDA’s 
policy for horse inspections. (Tr. 207.) However, he said he does not agree 
with Schwindaman’s memorandum that the presence of only one of the signs 
listed in the memorandum demonstrates a sore horse, but that all the signs in 
the memorandum must be considered. (Tr. 220, 222.) 

After the examination of "Choice’s Miss Jane" by Clawson and Knowles, 
Bryant Fly, the horse’s trainer, who had never been charged before with 
violating the Horse Protection Act, was advised by another trainer "to leave 
the horse in the area and go get yourself another veterinarian to examine this 
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horse." Fly told the horse’s owner, Debbie Frey, what had happened and 
asked her to hold the horse while he looked for the show veterinarian. 

It took Fly about five minutes to find the show veterinarian, Dr. John 
Haffner. Fly told Haffner that he had been "written up" by the USDA and 
wanted the opinion of another veterinarian. Frey, meanwhile, was holding 
“Choice’s Miss Jane" in an open area about 20 or 30 feet from the inspection 
area. She testified that she just let the horse graze and that she did not give 
the horse any anesthetic. (Tr. 263-264, 472-473.) 

Dr. Haffner, whose practice consists of treating horses and other equines, 
testified that he is familiar with the Horse Protection Act and its definition of 
soreness. He said he had treated "Choice’s Miss Jane" in the past and had 
never found her to be sore. 

Dr. Haffner testified that he agreed to examine the horse. The following 
is his testimony concerning his examination. 

Q. [Mr. Harmon] Would. you describe the examination you 

conducted? 


A. [Mr. Haffner] Okay. I had Bryant lead the mare on a rein just 
around in circles, in a figure eight, to see how she can move, whether 
there was any problem with locomotion, any lameness, any reluctance 
to move. And after he did that and there was no evidence of any 
resistance on her part to move in any direction, he stopped her, I 
picked up her feet, palpated the pasterns, both left and right. I found 
no area or no abnormal sensitivity in either pastern. 


At that point, I believe I asked Bryant, you know, why was she turned 
down. He said that they found areas on her pastern that was 
sensitive. And when I went back and looked again, I could still find 
nothing that was abnormal. 


At that point, I suggested that we get the horse show photographer 
to video the mare so that we would have a permanent record of 
exactly how the mare was. And he came with his video and 
essentially repeated the exam. And the mare walked again freely this 
time. 


When I palpated her feet, in order that there would be no question 
that anybody was exerting any kind of influence on her, I had the 
mare tied to the fence and made everybody stand back away where 
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it was just the mare and myself. And I began to palpate the pasterns 
again, and, as I did that, the mare just looked around, not at me, but 
just was paying more attention to the surroundings. And, as I was 
pressing on her pasterns, she even began to graze, and that indicated 
to me that she was totally unconcerned about her pasterns or about 
what I was doing to them. And I did that on both sides and that was 
essentially the examination. 


The mare showed no other indications of being in distress, of being 
painful, she was not reluctant to move in any direction, she had no 
evidence of the stress by her physical demeanor, she had no increased 
respiration, as would be evidenced by flared nostrils and panting. She 
was just essentially a normal mare and that was what I determined 
and what I concluded. [Tr. 337-339.] 


The video referred to by Dr. Haffner is about five minutes in length and 
was entered as an exhibit as RX-3. The video shows Haffner examining 
"Choice’s Miss Jane" and shows the horse’s appearance and demeanor as 
Haffner described it. The tape indicates that Haffner completed his’ 
examination at 10:10 (2210 hours). (Tr. 363.) This would be a little over an 
hour after the examination by the USDA veterinarians. 

Dr. Haffner said that a sore horse will withdraw its feet when palpated, 
but that palpation is not conclusive for a finding of soreness. Other 
conditions, he said, can cause a horse to withdraw its feet. He testified that 
a sore horse will jerk its head, tighten its abdominal muscles, shift its weight, 
and shuffle its feet. (Tr. 367, 370.) 

Haffner said a sore horse can be “warmed" out of its soreness, but he 
found no evidence that "Choice’s Miss Jane" had been warmed up prior to his 
examination. He also testified that there were no signs that the horse had 
been given an anesthetic to mask any pain. He added that an anesthetic 
would eliminate sensation from the numbed area but that his examination of 
"Choice’s Miss Jane" showed that she had sensation in the areas he examined. 
(Tr. 357, 364, 367-372, 376, 380.) Complainant did not offer any evidence 
purporting to show that the horse was given an anesthetic. 

Dr. DeWitt Owen, an equine practitioner and past president of the 
American Association of Equine Practitioners, testified that Dr. Haffner had 
worked for him as an intern and that he considers Dr. Haffner to be a well 
trained veterinarian who has a very good reputation in the veterinary 
community. After viewing the taped recording of Dr. Haffner’s examination 
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of "Choice’s Miss Jane," Dr. Owen said that in his opinion the horse was not 
sore. (Tr. 480, 485, 491.) 

Dr. Jerry Johnson, a veterinarian who was the former Head of Equine 
Surgery at the University of Missouri, testified that a horse that reacts to 
bilateral palpation is not necessarily sore and that the words "sensitive" and 
“soreness” are not necessarily synonymous. He admitted that palpation will 
elicit a pain response from a horse abused by chains or a caustic agent, but 
that he did not believe that a caustic had been applied to "Choice’s Miss Jane" 
because of her uneven response to palpation. If a caustic had been applied, 
he said, it would have been applied evenly to induce an evenly balanced gait. 

Johnson said that the “total animal" must be evaluated to determine 
whether it is sore and based on his viewing Haffner’s taped examination of 
"Choice’s Miss Jane" the horse was not sore. (Tr. 390, 397, 401, 408, 410, 411, 
414, 430.) 

Dr. Delano Proctor, whose background includes being the head of a U.S. 
Army remount hospital in World War II and being past president, 
respectively, of the American Veterinary Medical Association and American 
Association of Equine Practitioners, as well as being a member of the 
American College of Veterinary Surgeons, testified that palpation can elicit 
a pain response from a horse abused by chemical irritants or chains, but that 
a horse can also react to bilateral palpation and still not be sore because, 
among other things, palpation ignores the "cardinal signs of inflammation." 
He said that a horse that is sensitive is not necessarily a sore horse. Proctor 
also testified that he and certain other veterinarians attended a conference in 
Atlanta, Georgia, on July 24, 1991, concerning the examination of Tennessee 
Walking Horses. The consensus of the attendees was a proposed outline for 
the examination of horses under the general recommendation that a "horse 
shall be examined and evaluated as a whole without reliance on any one factor 


or indicia to the exclusion of all others." (Tr. 441, 443-445, 448, 452, 453, 467; 
RX-7, RX-8.) 


Law 
Section 1821(3) of the Act, 15 U.S.C. § 1821(3), provides that: 
(3) The term "sore" when used to describe a horse means that-- 
(A) an irritating or blistering agent has been applied, 


internally or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person 
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on any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected 
by a person into or used by a person on any limb of a horse, 
or 


(D) any other substance or device has been used by a person 
on any limb of a horse or a person has engaged in a practice 
involving a horse, 


and, as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 
trotting, or otherwise moving, except that such term does not include 
such an application, infliction, injection, use, or practice in connection 
with the therapeutic treatment of a horse by or under the supervision 
of a person licensed to practice veterinary medicine in the State in 
which such treatment was given. 


Section 1825(d)(5) of the Act creates a presumption that a horse with 
abnormal, bilateral sensitivity is sore: 


(5) In any civil or criminal action to enforce this chapter or any 
regulation under this chapter a horse shall be presumed to be a horse 
which is sore if it manifests abnormal sensitivity or inflammation in 
both of its forelimbs or both of its hindlimbs. 


The Act prohibits not only the showing or exhibiting of a sore horse, but 
also "the entering for the purpose of showing or exhibiting in any horse show 
or horse exhibition, any horse which is sore" and further prohibits the owner 
of a sore horse from allowing a horse to be entered, shown or exhibited. 15 
US.C. § 1824(2)(D). 


Discussion 


Probative Weight of Evidence 
Complainant contends that little probative weight should be given to the 


testimony of Dr. Haffner and the other veterinarians called by respondents as 
witnesses because of their relationship to the walking horse industry and 
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because they were paid to appear as witnesses. 

This contention is rejected outright. A similar argument could be made 
attacking the integrity of complainant’s witnesses because they are employed 
by complainant, paid by complainant, receive performance evaluations from 
complainant, and are subject to complainant’s policies. Indeed, the argument 
could be made that their professional objectivity has been compromised by 
complainant by imposing on them questionable policy positions (such as 
Schwindaman’s) with which in their professional opinion they do not agree. 

However, I do not find that either complainant’s or respondents’ witnesses 
lack integrity, nor do I find that the testimony of the witnesses of either side 
has inherently greater probative weight than that of the other. The weight of 
each witness’ testimony has been evaluated separately without regard to 
whether the witness was called by complainant or respondents. 


Palpation Can Raise a Presumption of Soreness 
Respondents contend that palpation does not prove that a horse is sore 


because the detection of soreness requires the consideration of more than just 
one factor. 

Respondents presented as an exhibit in support of their argument a 1975 
USDA publication entitled "Soring in Tennessee Walking Horses: Detection 
by Thermography," authored by H. A. Nelson, D.V.M. and D. L. Osheim, 
B.A. (RX-1.) The publication discusses the practice of soring horses and the 
difficulty in detecting soreness. .It includes the observation that “digital 
palpation of the affected area may illicit a response in one animal and not 
another." 

Excerpts from this publication are reprinted here because it provides an 
overview of the problem of detecting soreness in a horse not otherwise 


presented at the hearing: 
* * * 


Soring consists of deliberate irritation of the pastern area (usually 
the front pastern) by chemical and/or mechanical means until these 
areas become so sore that movement and/or the bearing of weight 
causes considerable pain to the animal. As a result, the hind feet are 
placed further forward under the horse so the rear quarters bear a 
greater percentage of the body weight. Likewise when the front feet 
come into contact with the ground, they are hyperflexed and extended 
(snapped forward) quickly. Long hooves plus pads and weighted 
shoes aid in this action. This combination results in a long rear stride 
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and a high, far reaching action with the front feet. When everything 
works together in the proper rhythm, the "Big Lick" is produced. In 
reality, the "Big Lick" should be called the "Sore Lick" because it is 
performed by a horse which, by all diagnostic criteria, is unsound and 
unfit to show. 


The positive diagnosis of soring was one of the problems 
encountered in enforcement of the [Horse Protection Act]. Horses 
with open, bleeding lesions presented no particular problem, but were 
seldom seen because more sophisticated techniques were used to sore 
and the results covered by use of various astringents and styptic 
materials. Visual observation and clinical examination were used to 
detect horses suspected of being sore, but actual proof which was 
measurable and recordable was lacking. To provide this information, 
a project to develop a method to supplement clinical diagnosis was 
initiated. 


As a severe inflammatory reaction is caused by the process of 
soring, inflammation was considered in finding a diagnostic aid to 


assist in diagnosing soring. Inflammation is defined as the 
complicated vascular and cellular reaction of an individual to an 
irritant. The five cardinal signs of inflammation are described as (5): 


Redness 

Swelling 

Heat 

Pain 

Impaired function 


Of these five cardinal signs, the ones which are readily and 
unequivocally detectable may vary with the individual and the degree 
of soring. While redness may be quite visible in a light pigmented 
horse, it is very difficult or impossible to detect in a dark pigmented 
horse. The degree of swelling will vary according to the individual, 
the degree and method of soring. Unless swelling is marked, it is 
difficult to detect. It is no doubt present to some degree in all cases 
of soring, but difficult to quantify. Pain is very difficult to measure 
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and again varies according to the individual animal. Digital palpation 
of the affected area may illicit a response in one animal and not 
another. Sore areas may also become temporarily insensitive to pain 
after a period of continual irritation such as the horse experiences 
when wearing boots during a performance class. Impaired function 
is a response which should be visible in that the sored horse is 
reluctant to move and shows a deviation from the normal gait. Again 
it is a response that is difficult to measure, as normal "way of going" 
varies with the individual according to natural ability, training, and 
skill of the rider. Another complicating factor is that the sored horse 
tends to warm out of the severe symptoms with exercise and is usually 
warmed up sufficiently by the time it is taken in the ring; therefore, 
the severe symptoms of lameness which would be evident when led 
out of the stall are not present. What remains is the degree of 
soreness that is responsible for the "Big Lick." The one sign of 
inflammation that seemed amendable to a quantitative measurement 
is the degree of heat associated with inflammation. 

The heat present in inflammation is due to increased blood flow 
in the area of inflammation and an increased rate of metabolism in 
the area. The heat associated with inflammation is most easily 
detected in body extremities (5). 


** * 


This USDA publication goes on to tout the merits of thermography as a 
"valuable diagnostic tool" to detect the presence of inflammation in a horse. 
After being used for a while, however, USDA discontinued its use in 1981. 
Larry E. Edwards, 49 Agric. Dec. 188, 204 (1990). 

Since then, it has been the Secretary’s policy to rely on palpation to 
determine whether a horse is sore. It is that policy that respondents now 
attack. Respondents contend that palpation, alone, is not conclusive proof 
that a horse is sore. However, even respondents’ witnesses testified that 
palpation can detect pain in a sore horse. (Dr. Haffner at Tr. 370; 
Dr. Proctor at Tr. 467). But apart from this testimony, it is the well 
established position of the Secretary that a “horse’s reaction to palpation by 
the Department’s veterinarian, without any thermovision or other evidence," 
is sufficient to make a finding, or at least raise the presumption, that a horse 
is sore. Pat Sparkman, 50 Agric. Dec. 602, 612 (1991). 

Respondents, however, argue that the Secretary’s position on palpation is 
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undermined by its policy, as expressed in Schwindaman’s memorandum, that 
a horse exhibiting just one sign of bilateral soreness is to be considered sore. 
Respondents point out that not only their witnesses, who are credentialed 
experts in equine care, testified that there has to be more than one sign 
before finding a horse sore, but that complainant’s witness, Dr. Clawson, who 
is a veterinarian experienced in examining horses, also disagrees with 
Schwindaman’s memorandum. Schwindaman, on the other hand, who 
promulgated the one-sign policy on the Secretary’s behalf is not himself an 
expert in equine care. The weight of the probative evidence in this case, as 
respondents contend, is therefore to the effect that there has to be more than 
one sign of bilateral pain before finding a horse sore. 

The Secretary’s questionable one-sign policy, however, does not in itself 
invalidate the examinations conducted in this case. Both Dr. Knowles and Dr. 
Clawson testified that, despite Schwindaman’s memorandum, it is their 
practice when examining horses to look for more than just one sign of 
abnormal bilateral sensitivity. In view of this testimony, I find their palpation 
examinations of "Choice’s Miss Jane" were not invalidated just because of the 
Secretary's one-sign policy. 

However, it is misleading to suggest, as Knowles testified, that the words 
"pain" and "sensitive" are synonymous, or that, as Schwindaman implies in his 
memorandum, that "bilaterally sore" and "sensitive" are the same thing. The 
Act clearly requires that a horse be more than sensitive when palpated before 
considering it sore; it requires that a horse have abnormal bilateral sensitivity. 

The repeated references in the legislative history of the Act to soring 
caused by "pain" and "intense pain" demonstrates that when Congress said in 
the Act that a horse with abnormal bilateral sensitivity is presumed to be sore, 
it meant a horse in distress or pain, not just sensitive. 1976 U.S. Code Cong. 
& Ad. News, 1696, 1699. 

Thus, contrary to Knowles and Schwindaman, a sensitive horse is not 
necessarily a sore horse. For instance, as testimony in this case indicates, a 
sensitive "silly" horse -- one that is so sensitive that it reacts to any palpation - 
- is not considered a sore horse. It is therefore inaccurate and misleading to 
use the words "pain" (or "sore") and "sensitive" as synonyms in describing a 
horse’s response to palpation. 


"Choice’s Miss Jane" Was Not Sore 
To show that "Choice’s Miss Jane" was sore, complainant has the burden 
of showing by a preponderance of the evidence that the horse "manifests 
abnormal sensitivity or inflammation in both of its forelimbs or both of its 
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hindlimbs." 

Dr. Clawson and Dr. Knowles opined that "Choice’s Miss Jane" was sore. 
Dr. Knowles based his opinion on the horse withdrawing her foot and 
tightening her abdominal muscles when he palpated her left foot. However, 
he found that the horse manifested only the "mild" response of trying to 
withdraw her foot when he palpated her right pastern and conceded that, were 
it not for Schwindaman’s memorandum, he would have found the horse 
“borderline.” He also stated that the horse’s alleged soreness was caused by 
a caustic agent and/or an action device, but without giving any reasons for this 
opinion. 

Dr. Clawson also found that the horse tightened her abdominal muscles 
and shifted her weight when he examined her left pastern, but found that 
when he examined her right pastern, the response was "not as pronounced." 
He did not state exactly what, if any, reaction the horse had when he palpated 
the right pastern or otherwise explain what he meant by "not as pronounced." 

As experienced veterinarians, the opinions of Dr. Knowles and 
Dr. Clawson are entitled to considerable weight. However, in order to give 
controlling weight to their opinions, they are required, as skilled experts, to 
clearly set forth the facts on which they base their opinions. Randolph v. 
Laeisz, 896 F.2d 964, 967-968 (Sth Cir. 1990); Cf. Richardson v. Perales, 402 
USS. 389, 402 (1970); 32 C.J.S. Evidence § 546(61). 

This is particularly important when, as here, the veterinarians are unable 
to remember their examination. It is my experience that USDA veterinarians 
generally state that they cannot remember the horses they examine and, 
according to other decisions I have read, this is also the experience of other 
administrative law judges hearing Horse Protection Act cases. 

This lack of recall results not only in having to make a determination 
whether a horse is sore based on such less reliable evidence as affidavits, but 
also results in handicapping a respondent’s efforts at cross-examining a 
veterinarian concerning his or her examination. 

Since USDA veterinarians know, or certainly from experiences should 
know, when they examine a horse that they will be unable to later recall the 
examination, and since complainant will therefore have to rely entirely on a 
veterinarian’s affidavit to prove that a horse was sore, it is imperative that a 
veterinarian state specifically and clearly in his or her affidavit all the objective 
findings concerning the horse’s appearance and reactions that demonstrate 
abnormal bilateral sensitivity that serves as the basis for the veterinarian’s 
opinion that the horse was sore. Since USDA veterinarians, as in this case, 
have ample time the day after the examination to prepare an affidavit, there 
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is no excuse for not preparing a complete and unambiguous statement 
containing all of the veterinarian’s findings.’ 

Dr. Clawson’s statement that the reaction by "Choice’s Miss Jane" to 
palpation of her right pastern was “not as pronounced" as her reaction to 
palpation of her left pastern is vague because it does not say exactly what the 
response was. Dr. Knowles’ statement that the horse had a "mild" response 
by withdrawing her foot is a weak basis for finding that this was a pain 
response in view of the testimony of most veterinarians, including Dr. 
Clawson, that a pain response means something more than that a horse just 
moved its foot. Moreover, Dr. Knowles’ statement that the horse "showed 
excessive movement of the forelimbs" when examined by DOP Thomas is not 
only vague, it is also inaccurate. Thomas testified that the horse had only a 
"little movement" in only one leg when he examined the horse. This is hardly 
descriptive of "excessive movement." 

Since both Dr. Clawson and Dr. Knowles had ample opportunity to 
prepare their affidavits, they presumably set forth the best case they could to 
bolster their opinion. 

Their findings, however, do not support their opinion that the horse was 
sore. Although "Choice’s Miss Jane" may have had some sensitivity in the 
right pastern, it was not the abnormal sensitivity that the Act equates with 
pain and which the Act requires be demonstrably present bilaterally before it 
can be presumed that the horse was sore. The findings by Dr. Knowles and 
Dr. Clawson do not show that "Choice’s Miss Jane" had abnormal bilateral 
sensitivity or that the horse was otherwise sore. 

Moreover, assuming for argument’s sake that complainant has raised a 
presumption that "Choice’s Miss Jane" was sore, respondents have rebutted 
that presumption. 

The DOP, Charles Thomas, found that "Choice’s Miss Jane’s" left pastern 
was sensitive. However, he did not find any bilateral sensitivity. Although the 
Secretary has held that an examination by its veterinarian outweigh an 
examination by a DOP (Larry E. Edwards, 49 Agric. Dec. 188, 200 (1990)), a 


*Private veterinarians are held to an even stricter standard by the USDA under its 
veterinarian accreditation program. Veterinarians are required by USDA to record accurate 
information at the same time as they are examining literally hundreds of animals in frequently 
severe working conditions. If they make any mistakes their accreditation can be suspended or 
revoked by USDA. See e.g. W. D. Elliott, Jr., 50 Agric. Dec. 630 (1991). USDA veterinarians, 
in contrast, can prepare their reports at a more leisurely pace without pressure or being subject 
to harsh working conditions. 
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DOQP?’s findings are nonetheless evidence to be considered as part of the 
record as a whole in determining whether complainant has met its burden of 
proof. 

Thomas’ findings are also to a great extent consistent with those of 
Knowles and Clawson. He, like them, found that "Choice’s Miss Jane’s" left 
pastern was sensitive when he palpated it. He just did not detect any 
sensitivity when he palpated her right pastern. Even Knowles admitted that 
the horse’s sensitivity in its right pastern was only "mild." 

Haffner, on the other hand, found that "Choice’s Miss Jane" was not sore 
when he examined the horse a short time after the examinations by Thomas, 
Knowles, and Clawson. His examination, which was twice as long as theirs, 
was recorded on video tape and his findings were corroborated by Dr. Owen 
and Dr. Johnson based on their viewing of the tape. These veterinarians were 
highly qualified specialists in equine care. Haffner, who I find was a credible 
witness, further testified that, unlike Knowles and Clawson, he could recall his 
examination. He also said that he found no signs that the horse had been 
given any anesthetic or had been warmed out of any soreness prior to his 
examination. Complainant argues in its brief that the horse could have been 
given an anesthetic, but offered no evidence whatsoever in support of this 
speculative argument. 

Dr. Johnson also refuted Dr. Knowles’ unsupported finding that "Choice’s 
Miss Jane" had been sored by a caustic agent or action device by pointing out 
that a horse would not be sored in just one leg because it would result in an 
uneven gait. The Secretary, too, has recognized that when soring occurs, it is 
done to achieve bilateral symmetry. "Unequal soring more often than not 
would likely lead to an unequal gait which would be self defeating for horse 
trainers." John Harvey, 41 Agric. dec. 1333, 1337 (1982); Albert Lee Rowland, 
40 Agric. Dec. 1934, 1938 (1981). It thus would make little sense for someone 
to have only sored the left pastern. 

In Richard L. Thornton, 41 Agric. Dec. 870, 894 (1982), the Secretary 
advised potential respondents that to rebut the findings of his veterinarians, 
they should have their horses examined by their own veterinarian. 
Respondents heeded the Secretary’s advice in this case. In contrast with the 
brief examinations and ambiguous findings of bilateral pain by Clawson and 
Knowles, Haffner conducted a more thorough and documented examination 
and concluded from his findings that the horse was not sore. Moreover, his 
findings were corroborated by other, highly qualified veterinarians. 

Considering these circumstances, and the entire record, I find that 
respondents have rebutted any presumption that "Choice’s Miss Jane" was sore 
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because of bilateral abnormal sensitivity. I further find that complainant has 

failed to prove by a preponderance of the evidence that "Choice’s Miss Jane" 

was sore when entered in the Spring Jubilee Horse Show on June 1, 1989. 
Accordingly, the complaint will be dismissed. 


Order 


The complaint is dismissed. 
[This Decision and Order became final August 26, 1992.-Editor] 


In re: WILLIAM JACKSON, JOHN JACKSON, and MR. and MRS. LARRY 
STIGERS. 

HPA Docket No. 91-119. 

Decision and Order filed July 21, 1992. 


Horse soring - Entry - Exhibition - Sufficiency of evidence - Basis of expert opinion - Palpation 
- Statutory presumption. 


Chief Judge Palmer held that the facts stated in affidavits and a violation form filed by two 
USDA veterinarians did not support a prima facie case of horse soring under the Horse 
Protection Act. Testimony as to the usual procedures followed by USDA veterinarians in 
examining horses for soreness was not sufficient to bolster facially inadequate assertions where 
the evidence indicated that the examinations in this case were not conducted with care. Even 
if the evidence had supported a presumption of soring, which it did not, the presumption would 
have been rebutted by evidence presented by respondents. 


Martha Leary, for Complainant. 
Barbara Sutton, Louisville, KY, for Respondent. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Horse Protection Act of 1970, 
as amended, 15 U.S.C. §§ 1821-1831 (the Act). This action was initiated by 
a complaint filed on March 20, 1991, by the Administrator of the Animal and 
Plant Health Inspection Service (APHIS), United States Department of 
Agriculture (USDA), charging respondents William Jackson and John 
Jackson, as trainers, with entering and exhibiting a sore horse at the August 
4, 1989, Kentucky State Fair Walking Horse Show at Louisville, Kentucky. 
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The complaint also charges Mr. and Mrs. Larry Stigers, as owners, with 
allowing the entry and exhibition of a sore horse at the August 4, 1989, show. 

Respondents filed answers denying the material allegations of the 
complaint. An oral hearing was held on March 10 and 11, 1992, in Lexington 
Kentucky. Complainant was represented by Martha Leary, attorney. 
Respondents were represented by Barbara Sutton, attorney. Briefing was 
completed on July 7, 1992. 

Upon consideration of the record evidence and the proposed findings, 
conclusions, and briefs filed by the parties, I conclude that complainant has 
failed to prove that respondents in any way violated the Act and that the 
complaint should therefore be dismissed. 

Any proposed finding or conclusion not incorporated as part of those that 
follow has been rejected as not in accordance with the credible, relevant, and 
material evidence of record. 


Findings of Fact 


1. Respondent William Jackson is an individual whose address is 1042 
Pueblo Trail, Frankfort, Kentucky 40601. 

2. Respondent John Jackson is an individual whose address is 408 
Chippewa Trail, Frankfort, Kentucky 40601. 

3. Respondents Mr. and Mrs. Larry Stigers are individuals whose address 
is 6555 Owenton Road, Frankfort, Kentucky 40601. 

4. At all times relevant to this proceeding William Jackson and John 
Jackson were the trainers of the horse known as "Johnny’s Elite." William 
Jackson and John Jackson both determined that "Johnny’s Elite" would be 
entered in the Kentucky State Fair Walking Horse Show on August 4, 1989. 

5. At all times relevant to this proceeding Mr. and Mrs. Larry Stigers 
were the owners of "Johnny’s Elite." Mr. and Mrs. Stigers allowed the entry 
and exhibition of "Johnny’s Elite" at the August 4, 1989, show. 

6. Respondent John Jackson presented the horse for pre-show inspection 
to Mr. Harlan Pennington, the Designated Qualified Person (DQP) at the 
Kentucky State Fair Walking Horse Show. Mr. Pennington examined 
"Johnny’s Elite" and found him fit for showing. No other official examined 
"Johnny's Elite" before the horse was exhibited. 

7. Dr. Clement Dussault and Dr. Scott Price, veterinarians employed by 
the USDA, were assigned to the show for the purposes of evaluating the 
performance of the DQP and examining horses to enforce the Horse 
Protection Act. 
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8. After "Johnny’s Elite" placed second in Class 13, a two-horse class, 
Drs. Dussault and Price examined the horse. The veterinarians recorded their 
findings on affidavits and on a government form designated VS Form 19-7, 
“Summary of Alleged Violations." The affidavits are dated August 4, 1989, the 
date of the show. The portion of the violation form filled out by the 
veterinarians is not dated in the space provided for that purpose. 

9. Dr. Price’s affidavit reads in its entirety: 


I, Scott Price, employee of USDA - APHIS - REAC as a 
veterinarian, worked the KY State Fair Walking Horse Show 
in Louisville, KY, on Aug. 4, 1989. Upon post-show 
inspection, I palpated John Jackson’s horse. I found the 
horse sensitive on the anterior surface of the pastern of the 
right foot and on the lateral aspect of the pastern on the left 
foot. The horse elicited a consistent response upon repeated 
palpation. I called Clem Dussault to inspect the horse after 
me. We agreed the horse was sore by the Horse Protection 
Act. Horse’s name was Johny’s Elite Exh # 24. 


. Dr. Dussault’s affidavit reads in its entirety: 


I Clement Dussault am a veterinarian employed by USDA, 
APHIS, REAC as the Northeast U.S. Sector supervisor and 
worked the Kentucky State Fair Walking Horse Show Aug -4- 
1989 Louisville KY. Dr. Scott Price asked me to post show 
examine Exhibitor #24 Class 13 Johnny’s Elite. I palpated 
this horse and it withdrew its feet when palpated as follows 
right foot anterior aspect, left foot lateral aspect as noted on 
the 19-7. 


Dr. Price and I agreed that this horse was sore as defined by 
the Horse Protection Act. 


11. VS Form 19-7, Summary of Alleged Violation, contains 40' numbered 
items. Items 25-40, relating to the condition of the horse, are to be completed 


‘Item #40 relates to Thermography, a diagnostic tool no longer employed by USDA 
veterinarians examining horses for compliance with the Act. 
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by the examining veterinarians. Of those items, only items numbered 35, 36, 
and 39 contain any notation. Item #35 is a diagram showing the location of 
the alleged soreness. Small dots appear on the front view of the right foot 
and the lateral (outside) view of the left foot. Item # 36 is a chart which 
allows the veterinarian to classify six categories of information relating to the 
forelegs as either "normal" or “abnormal.". Check marks appear in the 
"abnormal" boxes designated for both pasterns. No other categories are 
marked. Item # 39 shows the signatures of Drs. Dussault and Price. Neither 
the "yes" or the "no" box is checked after the notation "DOP Inspection Made 
Preclass." No other notations or marks appear in items number 25-40. 

12. Harlan Pennington, the show’s DOP, examined "Johnny’s Elite" after 
the exhibition. He found that the horse was not sore. 

13. Ronnie Spears holds a master judge’s license and acted as Show Judge 
at the 1989 Kentucky State Fair Walking Horse Show. He testified that he 
observed "Johnny’s Elite" during the exhibition and saw no sign that the horse 
was sore. 

14. Steve Liddell, a licensed master judge, was Show Chairman for the 
1989 Kentucky State Fair Walking Horse Show. He observed "Johnny’s Elite" 
during the exhibition and saw no sign that the horse was sore. 

15. Dr. Delano Proctor, a veterinarian and equine specialist, watched and 


reviewed with me at the hearing a video tape (Respondent’s exhibit #8) of the 
exhibition of "Johnny’s Elite" and detected no abnormality in the horse’s gait. 

16. Dr. Scott Green treated "Johnny’s Elite" on September 18, 1989. At 
that time the horse had symptoms in its right foot of an infection colloquially 
known as a "gravel." Dr. Green testified that the infection could have caused 
pain at the August 4, 1989, show. 


Conclusions 


1. Complainant failed to prove that "Johnny’s Elite" was sore when 
entered at the August 4, 1989, Kentucky State Fair Walking Horse Show. 

The evidence is undisputed that when "Johnny’s Elite" was inspected 
before being exhibited on August 4, 1989, the show’s Designated Qualified 
Person passed the horse as fit to compete. No other official inspected the 
horse before it was exhibited. There is therefore no evidence that the horse 
was sore when entered. Accordingly, that part of the complaint which alleges 
that William Jackson and John Jackson entered the horse while it was sore, 
and that Mr. and Mrs. Larry Stigers allowed the entry of the horse while it 
was sore, must be dismissed. 
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2. Complainant failed to prove that "Johnny’s Elite" was sore when 
exhibited at the August 4, 1989, Kentucky State Fair Walking Horse Show. 

The Act specifies at 15 U.S.C. § 1821(3) that the term "sore" describes a 
horse when: 


(A) an irritating or blistering agent has been applied, internally 
or externally, by a person to any limb of a horse, 


(B) any burn, cut, or laceration has been inflicted by a person on 
any limb of a horse, 


(C) any tack, nail, screw, or chemical agent has been injected by 
a person into or used by a person on any limb of a horse, or 


(D) any other substance or device has been used by a person on 
any limb of a horse or a person has engaged in a practice involving 
a horse, 


and as a result of such application, infliction, injection, use, or 
practice, such horse suffers, or can reasonably be expected to suffer, 
physical pain or distress, inflammation, or lameness when walking, 


trotting, or otherwise moving, except that such term does not include 
such an application, infliction, injection, use, or practice in connection 
with the therapeutic treatment by or under the supervision of a person 
licensed to practice veterinary medicine in the State in which the 
treatment was given. 


Moreover, there is a rebuttable presumption that a horse is sore “if it 
manifests abnormal sensitivity or inflammation in both of its forelimbs or both 
of its hindlimbs." 15 U.S.C. § 1825(d)(5). 

The case against respondents is based entirely on the affidavits and the 
violation form prepared by the APHIS veterinarians. Both veterinarians 
testified that they had no independent recollection of examining "Johnny’s 
Elite." The threshold question is thus whether this evidence supports a prima 
facie case under the Act and the Administrative Procedure Act, 5 U.S.C § 
556(d). 

The violation form as completed lacks probative force. The veterinarians 
failed to complete the bulk of it. They even failed to note an answer to the 
question at Item 33,°"Is horse sore." Items concerning way of going, 
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respiration, perspiration, general appearance, scar rule compliance, use of 
action devices, and other matters are each left blank. The failure to provide 
any information about their observations as to each of the conditions specified 
by the form evidences cursory and unreliable examinations by the APHIS 
veterinarians. 

The affidavit of Dr. Price contains no objective information upon which 
to make a legal determination as to the condition of this horse. The only 
relevant sentences read: "I found the horse sensitive on the anterior surface 
of the pastern of the right foot and on the lateral aspect of the pastern of the 
left foot. The horse elicited a consistent response upon repeated palpation." 
Nothing in this statement indicates that the horse experienced "physical pain 
or distress, inflammation, or lameness when walking, trotting, or otherwise 
moving" as is specified by the statutory language. The affidavit does not even 
support the invocation of the statutory presumption which arises when there 
is abnormal sensitivity in both forelimbs or both hindlimbs. Without some 
description of the nature and severity of the alleged "sensitivity," there is 
nothing here to support the conclusion that this horse was sore. 

Dr. Dussault’s affidavit is, on its face, no more informative. The only 
relevant sentence here reads: "I palpated this horse and it withdrew its feet 
when palpated ...." Once again, there is no indication of the severity of the 
alleged response, the exact nature of the examination, or of whether the 
reactions were repeated. 

While it is true that the Department’s Judicial Officer has held that a 
finding of soreness may be based solely on a horse’s reaction to palpation, In 
re Sparkman, 50 Agric. Dec. 602, 612 (1991), that decision did not do away 
with the need to produce evidence concerning the nature and extent of the 
reaction to palpation. These soring cases are very fact specific, and the 
recitation of the ultimate conclusion that must be reached to find a violation 
of the Act is not a legally sufficient substitute for the production of "reliable, 
probative, and substantial evidence" supporting the order proposed to be 
issued. 5 U.S.C. § 556(d). 

Complainant attempts to bolster the facially inadequate affidavits and 
violation form by incorporating the veterinarians’ testimony regarding their 
usual examination procedures. Although there is undoubtedly a certain logic 
to this approach, where, as here, the nature of the examination and the 
horse’s reactions are the very core of the matter to be decided, such general 
testimony about “usual procedures" is not a sufficient basis for making a 
determination as to what happened in this instance. Given that the 
veterinarians could not be cross-examined about their examinations of 





CHARLES MASSEY 1151 
51 Agric. Dec. 1151 


"Johnny’s Elite" because of their lack of memory, and given that the affidavits 
and violation form bespeak sloppiness and inaccuracy rather than scrupulous 
adherence to procedure, it would be fundamentally unfair to allow 
complainant to create a case from the general testimony of the very officials 
who failed in the first instance to adequately document the results of the 
examinations which it was their official duty to perform. 

I therefore conclude that complainant has failed to offer sufficient proof 
even to raise the statutory presumption of soreness codified at 15 U.S.C. § 
1825(d)(5). If this evidence were sufficient to trigger the presumption, 
however, I would find that the presumption had been rebutted by the credible 
testimony of the DOP; the fact that any sensitivity does not fit the symmetrical 
pattern associated with soring; the testimony of the experts who observed the 
performance of the horse when exhibited, which demonstrated no abnormality 
or distress when walking, trotting, or otherwise moving; and the possibility that 
the horse’s right foot was infected at the time of the show. The following 
order is therefore issued. 


Order 


The complaint is dismissed as to all respondents with prejudice. 
[This Decision and Order became final on September 1, 1992.-Editor] 


In re: CHARLES MASSEY. 
HPA Docket No. 90-61. 
Initial Decision and Order filed July 16, 1992. 


Horse soring - Entry - Palpation - Substantial evidence - Civil penalty - Statutory factors - 
Ability to pay penalty - Disqualification 


Judge Kane held that respondent entered a sore horse in an exhibition in violation of the Horse 
Protection Act. Although the examining USDA veterinarians had no recollection at the hearing 
of their examinations of the horse, their affidavits and violation form provided sufficient 
uncontroverted evidence upon which to make a decision. The statute requires that specific 
classes of facts be examined before a penalty is imposed. Respondent has the duty to provide 
evidence regarding ability to pay and the effect of the dollar amount of a penalty on 
respondent’s ability to continue in business. It is the duty of complainant to provide evidence 
regarding the remaining statutory factors. 


Martha A. Leary, for Complainant 
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Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


This decision is promulgated pursuant to the Administrative Procedure 
Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Horse 
Protection Act, Pub. L. 91-540, December 9, 1970, 84 Stat. 1404, as amended,” 
the Rules of Practice governing proceedings under the Horse Protection Act, 
9 C.F.R. §§ 12.1-.10 (1990), and the Rules of Practice of the Department of 
Agriculture Governing Formal Adjudicatory Administrative Proceedings, 7 
C.F.R. §§ 1.130-.151 (1990). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed July 31, 1990, alleges that 
on August 30, 1989, Charles Massey entered and allowed the entry of a horse 
for the purpose of showing or exhibiting while the horse was sore in violation 
of the Horse Protection Act, Pub. L. 91-540, December 9, 1970, 84 Stat. 1404, 
as amended? (hereinafter the "Act"). The Administrator seeks the imposition 
of civil penalties and the disqualification of respondent from participation in 
the horse industry for a period of time. By answer filed October 1, 1990, 
respondent denies that the horse "Call Me Collect" was sore when entered at 
the 1989 Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee. 

A public hearing was held on February 27, 1992, in Nashville, Tennessee, 
before the undersigned. Subsequently, proposed findings and conclusions and 
a brief were filed by complaint counsel. Mr. Massey did not respond to an 
invitation to file proposed findings and conclusions and a brief. To the extent 
indicated, counsel’s proposed findings are adopted herein. All other proposed 
findings, conclusions and arguments are rejected as irrelevant or lacking legal 
or evidentiary bases. As used herein, "Tr." refers to the transcript of the 
public hearing. "CX" refers to the numbered exhibits offered by complainant’s 
counsel. "RX" refers to the numbered exhibits offered by respondent. 

The interests of the Department are represented by Martha A. Leary, 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1990). 
(Unofficial codifications of statutes are cited herein.] 


215 U.S.C.A. § 1825(b)(c) (West 1982 and Supp. 1990). 


*15 U.S.C.A. § 1821, et seq. (West 1982 and Supp. 1990). 
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Esq., Washington, D.C. Respondent proceeds pro se.’ 

Upon consideration of all matters of record, the following Findings of 
Fact are made and Conclusions of Law are reached. As a result thereof, 
there is issued an order as to respondent Charles Massey, assessing civil 
penalties in the sum of $2,000 and disqualifying Mr. Massey from certain 
activities involving Tennessee Walking Horses for 12 months. 


Statutes 
The following statutory provisions are applicable to this case: 


As used in this chapter unless the context otherwise requires: 


*x**k* kK * 


(3) The term "sore" when used to describe a horse 
means that-- 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, 
or practice, such horse suffers, or can reasonably be expected 
to suffer, physical pain or distress, inflammation, or lameness 
when walking, trotting, or otherwise moving, except that such 
term does not include such an application, infliction, injection, 
use, or practice in connection with the therapeutic treatment 
of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the state in which such 
treatment was given.° 


“Mr. Massey’s request on February 18, 1992, for a continuance of the hearing scheduled to 
commence on February 27, 1992, was denied as Mr. Massey knew from at least November 5S, 
1991, of his right to engage counsel to assist him in this matter. See, Farm Market Service, Inc., 
44 Agric. Dec. 316, 327 (PACA Dkt. No. 2-6511) (January 8, 1985). 


515 U.S.C.A. § 1821(3)(D) (West 1982 and Supp. 1990). 
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The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show 
or horse exhibition, of any horse which is sore, (B) entering 
for the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore, (C) selling, 
auctioning, or offering for sale, in any horse sale or auction, 
any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which 
is sore by the owner of such horse,° 


**e ke * * 


(d) ... (5) In any civil or criminal action to enforce this 
Act or any regulation under this Act a horse shall be 
presumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both of 
its hindlimbs.’ 


Findings of Fact 


1. Charles Massey is an individual whose mailing address is 781 Rossview 
Road, Clarksville, Tennessee 37040. (Complaint; Answer) 

2. At all times relevant herein Charles Massey was the owner of the 
horse known as "Call Me Collect" and entered this horse as Entry No. 1792, 
Class No. 76, on August 30, 1989, for the purpose of showing or exhibiting, at 
the 1989 Tennessee Walking Horse National Celebration at Shelbyville, 
Tennessee. (Complaint; Answer; CX 4; Tr. 64, 67) 

3. "Call Me Collect" was examined on August 30, 1989, at 8:00 p.m., 
prior to the scheduled class exhibition by the Designated Qualified Person 
(DQP), Bob Flynn, who excused the horse from showing and issued a DOP 
Ticket to the custodian indicating that the horse was sensitive in both front 
feet. (CX 3, 5) 


£15 U.S.C.A. § 1824(2) (West 1982 and Supp. 1990). 


715 U.S.C.A. § 1825(d)(5) (West 1982 and Supp. 1990). 
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4. Immediately after having been examined by DOP Flynn, "Call Me 
Collect" was examined by Dr. Allen M. Knowles and by Dr. L.S. Crichfield, 
veterinarians employed for this purpose by the United States Department of 
Agriculture. Dr. Knowles was involved in enforcement of the Horse 
Protection Act continuously from 1974 until 1990, and has examined thousands 
of horses for soreness. (Tr. 11-12) Dr. Crichfield has worked for the 
Department since 1963, and has examined thousands of horses since he 
became involved with enforcement of the Horse Protection Act in 1973. (Tr. 
28-29) 

5. Upon examination of "Call Me Collect," Drs. Knowles and Crichfield 
observed that the horse demonstrated responses to palpation of the lateral and 
medial portions of the pasterns of both front feet. (CX 1, 2,3) The horse 
repeatedly withdrew its forelimbs in response to palpation of these areas. 
(CX 1, 2) Both doctors testified that a horse which responded to palpation 
as "Call Me Collect" did could reasonably be expected to experience pain 
when moving. (Tr. 23, 43) 

6. Drs. Knowles and Crichfield concluded that the localized pain 
demonstrated by "Call Me Collect" did not result from natural causes. (Tr. 
23-24, 43-44) Dr. Knowles stated his opinion that the pain experienced by 
"Call Me Collect" was probably caused by some combination of caustic 
chemicals or action devices. (Tr. 23) Dr. Crichfield stated his opinion that 
the pain was probably caused by some technique used in the training of the 
horse. (Tr. 44) 

7. Drs. Knowles and Crichfield prepared a Government form, a 
“Summary of Alleged Violation" (Form 19-7) stating that the horse met the 
criteria of being "sore" as defined by the Act. (CX 3) Each veterinarian 
prepared an affidavit recording the results of his examination of "Call Me 
Collect" soon after the events described. (CX 1, 2; Tr. 20-21, 36) Neither 
veterinarian had an independent recollection of his examination at the time 
of the public hearing. (Tr. 22, 40-41) 

8. The veterinarians independently examined the horse before discussing 
their findings. (Tr. 22, 41-42) If both veterinarians had not agreed as to their 
findings, no violation would have been alleged in regard to "Call Me Collect." 
(Tr. 23, 42) 

9. Charles Massey signed the form entering "Call Me Collect" in the 1989 
Tennessee Walking Horse National Celebration. (CX 4; Tr. 67) 

10. Mr. Massey was invited to offer such testimony as may have described 
ameliorating facts relating to the possible imposition of sanctions, should a 
violation be found to exist. (Tr. 64-65) Mr. Massey thereafter testified that 
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a lengthy suspension from the Walking Horse Industry would probably stop 
him from participating in that industry. (Tr. 65) Mr. Massey also testified 
that "practically all" of his work is in the Thoroughbred Industry. (Tr. 66) 
Mr. Massey did not offer any evidence relative to his ability to pay a civil 
penalty. The record discloses that at the time of the hearing he owned six 
Tennessee Walking Horses. (Tr. 66) 


Conclusion 


Based on an evaluation of all of the evidence, the entry of findings above, 
and the application of the appropriate law, it is determined that 
Charles Massey was the owner of "Call Me Collect," and that he entered, and 
allowed the entry for the purpose of showing or exhibiting that horse, while 
sore, a legal conclusion, at the Tennessee Walking Horse National Celebration 
at Shelbyville, Tennessee, on August 30, 1989. 


Discussion 


The Act was intended to reduce the incidents of cruelty to animals, 
thereby enhancing the integrity of the horse breeding and showing industries. 
Thorton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). As 
recently as 1987, the United States Court of Appeals for the District of 
Columbia Circuit® has demanded stricter compliance with the intent of 
Congress that soring be stopped under the Horse Protection Act: 


“The Act was clearly designed to end soring. It explicitly finds soring 
is ‘cruel and inhumane,’ flatly prohibits the showing in a horse show 
of ‘any horse which is sore,’ and makes it a criminal offense knowingly 
to do so. Moreover, Congress amended the Act in 1976 ‘to stop an 
inhumane and harmful practice that the Congress thought would end 
when it enacted [the original Act], but which has not in fact ended.” 


American Horse Protection Ass’n, Inc. v. Lyng, 812 F.2d 1, 6 (D.C. Cir. 1987), 
on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 


‘Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. 15 U.S.C.A. § 1825(b)(2) (West 1982 and Supp. 1990); (28 U.S.C.A. §§ 2342- 
2344) (West 1978 and Supp. 1990) 
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The Department has sustained its burden of proof to support the 
allegation that the horse known as "Call Me Collect," was entered for the 
purpose of showing while it was sore, in violation of the Act, upon the 
existence of the presumption permitted by the Act at 15 U.S.C.A. § 1825(d)(5) 
(West 1982 and Supp. 1990). The record establishes that respondent’s horse 
was examined by two qualified and experienced Government veterinarians, 
Drs. Allen Knowles and L.S. Crichfield, who concluded that the responses the 
horse exhibited were the result of practices prohibited by the Act. "Call Me 
Collect" responded to moderate thumb pressure, at the same relative locations 
on each foreleg, by displaying symptoms which indicated that the animal 
experienced pain upon palpation. The veterinarians recorded the results of 
their examinations on a "Summary of Alleged Violation" form (CX 3) and in 
affidavits (Finding #7; CX 1, 2) that they prepared shortly after the 
examinations. Although the veterinarians had no independent recollection of 
the examinations at the hearing, the descriptions contained in their affidavits 
are sufficiently detailed to provide the trier of fact with substantial evidence 
on which to make a decision. Both veterinarians testified that no violation 
would have been alleged if they had not concurred in the conclusion that "Call 
Me Collect" was sore within the meaning of the Act. (Finding #8) 


Sanction 


The Department’s complaint alleges that Charles Massey was the owner 
of a sore horse which was entered into an exhibition. The accompanying 
findings of fact and conclusions, based upon the public hearing and the 
respondent’s answer to the complaint, establish Charles Massey as the owner 
of "Call Me Collect," a sore horse. Accordingly, it is appropriate to consider 
the imposition of sanctions. 

The operative statutory sections’ provides: 


Civil penalties; review and enforcement 


(b)(1) — ‘Any person who violates section 1824 of this title shall 
be liable to the United States for a civil penalty of not more than 
$2,000 for each violation. No penalty shall be assessed unless such 
person is given notice and opportunity for a hearing before the 


915 U.S.CA. § 1825(b)(1) and (2) (West 1982 and Supp. 1990). 
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Secretary with respect to such violation. The amount of such civil 
penalty shall be assessed by the Secretary by written order. In 
determining the amount of such penalty, the Secretary shall take into 
account all factors relevant to such determination, including the 
nature, circumstances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the 
United States Court of Appeals for the District of Columbia Circuit 
by filing a notice of appeal in such court within 30 days from the date 
of such order and by simultaneously sending a copy of such notice by 
certified mail to the Secretary. The Secretary shall promptly file in 
such court a certified copy of the record upon which such violation 
was found and such penalty assessed, as provided in section 2112 of 
Title 28. The findings of the Secretary shall be set aside if found to 
be unsupported by substantial evidence. 


The statute also provides: 


(c) In addition to any fine, imprisonment, or civil penalty 
authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed 
under subsection (b) of this section or is subject to a final order 
under such subsection assessing a civil penalty for any violation of any 
provision of this chapter or any regulation issued under this chapter 
may be disqualified by order of the Secretary, after notice and an 
opportunity for a hearing before the Secretary, from showing or 
exhibiting any horse, judging or managing any horse show, horse 
exhibition, or horse sale or auction for a period of not less than one 
year for the first violation and not less than five years for any 
subsequent violation. Any person who knowingly fails to obey an 
order of disqualification shall be subject to a civil penalty of not more 
than $3,000 for each violation. Any horse show, horse exhibition, or 
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horse sale or auction, or the management thereof, collectively and 
severally, which knowingly allows any person who is under an order 
of disqualification to show or exhibit any horse, to enter for the 
purpose of showing or exhibiting any horse, to take part in managing 
or judging, or otherwise to participate in any horse show, horse 
exhibition, or horse sale or auction in violation of an order shall be 
subject to a civil penalty of not more than $3, 000 for each violation. 
The provisions of subsection (b) of this section respecting the 
assessment, review, collection, and compromise, modification, and 
remission of a civil penalty apply with respect to civil penalties under 
this subsection.” 


The statute is specific. It requires that identified classes of facts be 
examined prior to the imposition of civil penalties upon a finding of a 
violation. These classes of facts which are relevant to the determination of the 
amount of the civil penalty to be assessed are: 


The nature of the prohibited conduct. 

The circumstances of the prohibited conduct. 

The extent of the prohibited conduct. 

The gravity of the prohibited conduct. 

The degree of culpability of the perpetrator. 

The history of prior offenses by the perpetrator. 

The ability of the perpetrator to pay a civil penalty. 

The effect of the dollar amount of a civil penalty on the 
perpetrator’s ability to continue to do business. 

9. Any other matters as justice may require. 


i, 
a 
3 
4. 
3 
6. 
Ts 
8. 


As discussed at length in the Initial Decision and Order issued by the 
undersigned in Jn re: Glen O. Crowe and Leslie Crowe, HPA Docket No. 91- 
49, June 3, 1992," the imposition of civil penalties must be supported by 
factual record evidence. The Administrative Procedure Act specifies in 


115 U.S.C.A. § 1825(c) (West 1982 and Supp. 1990). 


"Incorporated and attached herein as Appendix I. 
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"(d) Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof. Any oral or documentary 
evidence may be received, but the agency as a matter of policy shall 
provide for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence. A sanction may not be imposed or rule or order 
issued except on consideration of the whole record or those parts 
thereof cited by a party and supported by and in accordance with the 
reliable, probative, and substantial evidence. . . ." 


The Department’s Judicial Officer has determined that "it is the 
responsibility of respondents to come forward with some evidence indicating 
an inability to pay, or an inability to continue to do business."* Thus, it is 
the duty of respondent to provide proof as to items numbered 7 and 8 above, 
and the duty of complainant to provide proof as to the remaining numbered 
items. In this case the facts as they relate to the stated statutory factors are 
as follows: 


1. The nature of the prohibited conduct. Charles Massey allowed the 
entry of "Call Me Collect," a sore horse, at the 1989 Tennessee Walking 
Horse National Celebration in Shelbyville, Tennessee. 

2. The circumstances of the prohibited conduct. Respondent was the 
owner of “Call Me Collect" and signed the form entering the horse in the 
show. (Finding of Fact 9) The evidence indicates that the actual training of 
the horse was conducted by an employee of Mr. Massey, a Mr. Bobby Gibson. 
(Tr. 58) 

3. The extent of the prohibited conduct. This case involves only one 
horse owned by Charles Massey. 

4. The gravity of the prohibited conduct. The affidavits of the 
Government veterinarians indicate moderate pain responses to palpation of 
the forelimbs of "Call Me Collect." 

5. The degree of culpability of the perpetrator. While respondent did 
not personally train the horse, it was trained by one of his employees. There 


"5 U.S.C.A. § 556(d) (West 1977 and Supp. 1990). 


A. P. "Sonny" Holt, et al., 49 Agric. Dec. 853, 865 (HPA Dkt. No. 88-28) (July 11, 1990). 
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was no evidence that respondent took any positive measure. to prevent the 
soring of horses by his employees. 

6. The history of prior offenses by the perpetrator. Mr. Massey is not 
associated with any other established violations of the Act. 

7. The ability of the perpetrator to pay a civil penalty.’* Although the 
undersigned specifically invited respondent to address the statutory facts, (Tr. 
65) Mr. Massey made no statement concerning his ability to pay a civil 
penalty. Given that the burden is on respondent concerning this issue, and 
given the confirmation that Mr. Massey owns six show animals’ (Finding 
#10) I must conclude that he is able to pay the authorized penalty. 

8. The effect of the dollar amount of a civil penalty on the perpetrator’s 
ability to continue to do business. While respondent observes that lengthy 
suspension would adversely influence his ability to do business, he did not 
address the effect of the dollar amount of a penalty on his ability to do 
business. 

9. Other factors. The record does not suggest other relevant factors. 

With respect to the disqualification portion of the attached order, it is 
helpful to remember that "[t]here must be a rational basis of record for 
invoking the concept of a preventative remedy.’ Since the primary purpose 
of a disqualification order is to prevent the respondent from committing 
further violations, it is logical to limit the disqualification to those activities in 
which prohibited behavior could occur. Therefore, the disqualification order 
shall not reach the training and racing of horses for respondent’s 
Thoroughbred business, nor shall the order prevent the sale of horses which 
have not undergone training to alter their natural gait. 

Taking into account the foregoing factors, the evidence indicates that 
Charles Massey, a professional horse trainer and breeder who spends the 


“The Department’s Judicial Officer has recently noted that facts descriptive of a 
respondent's ability to pay civil penalties are relevant to the imposition of sanctions for violations 
of the Horse Protection Act, but such facts are irrelevant to sanctions associated with the Animal 
Welfare Act. Jerome A. Johnson, et al., 51 Agric. Dec. |_| (AWA Dkt. No. 91-18) (June 3, 
1992). 


54, P. "Sonny" Holt, et al., 49 Agric. Dec. 853, 872 (HPA Dkt. No. 88-28) (July 11, 1990) 
reveals an institutional inference that ownership of one Tennessee Walking Horse establishes 
an ability to pay the maximum civil penalty. 


‘Fairmont Foods Company v. Hardin, 442 F.2d 762, 772 (D.C. Cir. 1971). 
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majority of his time working with Thoroughbreds, may be assessed a civil 
penalty of $2,000 and may be disqualified for one year. 
Accordingly, the following order is entered. 


Order 


1. Charles Massey is assessed a civil penalty of $2,000. 

2. Charles Massey is disqualified for one year from showing, exhibiting, 
or entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, or horse exhibition. This disqualification dos not extend to the 
sale, at auction or otherwise, of horses which have not undergone training to 
affect their natural gait. The order also does not apply to Thoroughbred 
horses. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision and Order shall take effect without further procedure 35 days 
after service upon the parties unless appealed to the Judicial Officer by a 
party to the proceeding within 30 days after service, as provided in sections 
1.142 and 1.145 of the Rules of Practice (7 C.F.R. § 1.142 and 1.145 (1990). 

Copies of this Decision and Order shall be served upon respondent and 
complainant counsel. 

[This Decision and Order became final on September 2, 1992.-Editor] 


APPENDIX I TO 
INITIAL DECISION FILED 
JULY 16, 1992 IN 
HPA DKT. NO. 90-61 


In re: GLEN O. CROWE and LESLIE CROWE. 
HPA Docket No. 91-49. 
Decision and Order filed June 3, 1992. 


Initial Decision and Order 


This decision is promulgated pursuant to the Administrative Procedure 
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Act, Pub. L. 89-554, September 6, 1966, 80 Stat. 384, as amended,’ the Rules 
of Practice governing proceedings under the Horse Protection Act, 9 C.F.R. 
§§ 12.1-.10 (1991), and the Rules of Practice of the Department of Agriculture 
Governing Formal Adjudicatory Administrative Proceedings, 7 C.F.R. §§ 
1,130-.151 (1991). 

The Administrator of the Animal and Plant Health Inspection Service of 
the Department of Agriculture, by complaint filed January 3, 1991, alleges that 
on August 11, 1989, respondent Glen O. Crowe entered and respondent 
Leslie Crowe entered and allowed the entry, of a horse, for the purpose of 
showing or exhibiting, while the horse was sore, in violation of the Horse 
Protection Act, Pub. L. 91-540, December 9, 1970, 84 Stat. 1404, as amended? 
(hereinafter the "Act"). The Administrator seeks the imposition of civil 
penalties and the disqualification of respondents from participation in the 
horse industry for a period of time. By answers filed February 20, 1991, the 
respondents deny the essential allegations of the complaint. 

A public hearing was held on December 6, 1991, in Paducah, Kentucky, 
before the undersigned. Subsequently, proposed findings and brief were filed 
by counsel for the complainant and a brief was filed by respondents. To the 
extent indicated, they are adopted herein. All other proposed findings, 
conclusions and arguments are rejected as irrelevant or lacking legal or 
evidentiary bases. As used herein, "Tr." refers to the transcript of the public 
hearing. "CX" refers to the numbered exhibits offered by complainant’s 
counsel. "RX" refers to the numbered exhibits offered by respondents. 

The interests of the Department are represented by Sharlene A. Deskins, 
Esq., Washington, D.C. Respondents proceed pro se. 

Upon consideration of all matters of record, the following Findings of 
Fact are made and Conclusions of Law are reached. As a result thereof, 
there is issued an order as to Leslie Crowe, assessing civil penalties in the sum 
of $150 and disqualifying Ms. Crowe for 12 months. Proof as to respondent 
Glen O. Crowe having failed, the complaint is dismissed as to him.’ 


‘Particular reference is made to 5 U.S.C.A. §§ 554, 557 (West 1977 and Supp. 1991). 
(Unofficial codifications of statutes are cited herein.] 


715 U.S.C.A. § 1821, et seg. (West 1982 and Supp. 1991). 


*The failure of proof has long been recognized as a basis upon which complaints may be 
dismissed. Joe H. Dietz, 42 Agric. Dec. 238, 239 (H.P.A. Dkt. No. 165) (February 24, 1983). 
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Statutes 
The following statutory provisions are applicable to this case: 


As used in this chapter unless the context otherwise requires: 


*k kK * 


(3) The term "sore" when used to describe a horse 
means that-- 

(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, 
use, or practice, such horse suffers, or can reasonably be 
expected to suffer, physical pain or distress, inflammation, or 
lameness when walking, trotting, or otherwise moving, except 
that such term does not include such an application, infliction, 
injection, use, or practice in connection with the therapeutic 
treatment of a horse by or under the supervision of a person 
licensed to practice veterinary medicine in the state in which 
such treatment was given.‘ 


**k kK * 


The following conduct is prohibited: 


(2) The (A) showing or exhibiting, in any horse show 
or horse exhibition, of any horse which is sore, (B) entering 
for the purpose of showing or exhibiting in any horse show or 
horse exhibition, any horse which is sore, (C) selling, 
auctioning, or offering for sale, in any horse sale or auction, 
any horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a horse which 


“15 U.S.C.A. § 1821(3)(D) (West 1982 and Supp. 1991). 
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is sore by the owner of such horse,’ 


* ke kK 


(d) ... (5) In any civil or criminal action to enforce this 
Act or any regulation under this Act a horse shall be 
presumed to be a horse which is sore if it manifests abnormal 
sensitivity or inflammation in both of its forelimbs or both of 
its hindlimbs.° ; 


(b)(1) = Any person who violates section 1824 of this 
title shall be liable to the United States for a civil penalty of 
not more than $2,000 for each violation.’ 


xe eK 


(c) In addition to any fine, imprisonment, or civil 
penalty authorized under this section, any person who ... 
(a) . . . paid a civil penalty assessed under subsection (b) . . . 


for any violation of any provision of this chapter or any 
regulation issued under this chapter may be disqualified by 
order of the Secretary, ... from showing or exhibiting any 
horse, judging or managing any horse show, horse exhibition, 
or horse sale or auction for a period of not less than one year 


for the first violation... ° 


Findings of Fact 


1. Leslie Crowe is an individual whose mailing address is Route #1, Box 


515 U.S.C.A. § 1824(2) (West 1982 and Supp. 1991). 
*15 U.S.C.A. § 1825(d)(5) (West 1982 and Supp. 1991). 
715 U.S.C.A. § 1825(b)(1) (West 1982 and Supp. 1991). 


*15 U.S.C.A. § 1825(c) (West 1982 and Supp. 1991). 
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25A, Wickliffe, Kentucky 42087. (Complaint, January 3, 1991, Answer, 
February 20, 1991) 

2. Glen O. Crowe is an individual whose mailing address is Route #1, 
Box 25A, Wickliffe, Kentucky 42087. (Complaint, January 3, 1991, Answer, 
February 20, 1991) 

3. At all times relevant herein Leslie Crowe was the sole owner of the 
horse known as "Preferred Pride" and entered that horse as Entry No. 203, 
Class No. 3, on August 11, 1989, for the purpose of showing or exhibition, at 
the Northwest Tennessee Racking? Horse Show at Jackson, Tennessee. 
(Admitted, Answer; CX 7; Tr. 34, 128, 136, 147) Leslie Crowe is a daughter 
of Glen O. Crowe. Ms. Crowe was living outside of her father’s household on 
August 11, 1989, in a separate residence in Cairo, Illinois. (Tr. 127) 
Ms. Crowe had removed herself to Cairo, Illinois, in order to maintain her 
amateur status as a horse trainer. (Tr. 127) Leslie Crowe was 18 years and 
4 months old on August 11, 1989. (CX 7) 

4. Complaint counsel proved that Leslie Crowe was the owner and sole 
trainer of “Preferred Pride." (CX 1; Tr. 126, 143) The Department’s 
complaint issued January 3, 1991, does not allege that Leslie Crowe was the 
trainer of "Preferred Pride." 

5. “Preferred Pride" was examined prior to show, by the Designated 
Qualified Person (DQP), Edmond O’Neill, who excused the horse from 
showing and issued a DOP Ticket to the custodian, indicating that the horse 
was sensitive in both front feet. (CX 2, 3) This examination was further 
remarkable in that it was preceded by an inordinate delay, (Tr. 129) and it 
was achieved by an unusual protocol, (Tr. 130, 132) accompanied by verbal 
abuse of Leslie Crowe which caused her to cry. (Tr. 131-133, 141) 
Mr. O’Neill’s examination was monitored and evaluated by two veterinarians 
employed by the United States Department of Agriculture. (Tr. 28) 
Mr. O’Neill permitted one of these veterinarians, Dr. Woodson, to perform 
the reporting activities normally the responsibility of Mr. O’Neill. (Tr. 20) 
Mr. O’Neill’s affidavit (CX 3) does not describe how he came to the 
conclusion that Leslie Crowe was not the trainer of "Preferred Pride," nor why 
he ignored the information available to him from CX 1, the show entry form. 

6. Immediately after being turned down by DOP O’Neill, "Preferred 
Pride" was examined, on August 11, 1989, by Drs. L. S. Crichfield and Ray 


*Racking horses are trained to display a particular gait-cycle of the ipsilateral and 
contralateral limbs. 
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Woodson, veterinarians employed for this purpose by the United States 
Department of Agriculture. Dr. Crichfield was involved in enforcement of the 
Horse Protection Act continuously from its enactment in 1973, until 1990, and 
has examined thousands of horses for soreness. (Tr. 24-25) He has also 
attended and taught numerous courses on examination procedures for 
detecting soreness in horses pursuant to the Act. (Tr. 24) Since joining the 
Department fifteen years ago, Dr. Woodson has examined hundreds of horses 
for soreness and has participated in numerous training courses relating to the 
Horse Protection Act. (Tr. 75-76) 

7. Upon examination of "Preferred Pride," Drs. Crichfield and Woodson 
observed that the horse had severe pain responses to palpation of the 
posterior surfaces of the pasterns of both forelegs. (CX 4, 5, 6; Tr. 29-30) 
"Preferred Pride" reacted to light palpation of those areas with all of the signs 
- that indicate pain to the veterinarians, including: a strong attempt to withdraw 
the palpated limb, tightening of abdominal muscles, sagging backwards, 
tucking the rear feet under the body, raising the forequarters, and jerking the 
head upward and to the opposite side. (Tr. 29-30; CX 4, 5) Dr. Crichfield 
observed the horse’s pain response when walking and turning. (CX 6; Tr. 41) 
Dr. Woodson concurred that an animal exhibiting the reactions of "Preferred 
Pride" would experience pain while walking, running or otherwise moving. 
(CX 6, Tr. 97) 

8. Drs. Crichfield and Woodson concluded that the localized pain 
demonstrated by "Preferred Pride" did not result from natural causes. (CX 
4; Tr. 34-35, 97) Dr. Crichfield stated his opinion that only a caustic, 
inflammatory agent, possibly mustard and oil, would cause the pain that 
"Preferred Pride" exhibited in three specific spots on each front pastern. (Tr. 
35) Dr. Crichfield testified that the location and type of sore areas he 
observed on "Preferred Pride" were "exactly like" the soring he had observed 
on other racking horses. (Tr. 50) He explained how soreness in the specific 
areas where "Preferred Pride" exhibited pain could enhance the horse’s gait. 
(Tr. 49-50) 

9. Drs. Crichfield and Woodson prepared a Summary of Alleged 
Violation (Form 19-7) stating their determination that the horse met all the 
criteria of being "sore" pursuant to the Act. (CX 4, 5, 6) Each veterinarian 
prepared an affidavit recording the results of his examination of "Preferred 
Pride, soon after the events described. (CX 4, 5; Tr. 36, 96) 

10. If both veterinarians had not concurred in their findings, no violation 
would have been alleged in regard to "Preferred Pride." (Tr. 31, 73) 

11. The veterinarians described their methods for differentiating a sore 
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horse from a "silly" or nervous horse, based upon the repeated, localized 
response of a sore horse, as distinguished from the generalized reaction to the 
stimulation of any area of a forelimb which is characteristic of a horse that is 
"silly" or nervous about its feet. (Tr. 26-27, 77, 99) 

12. The Department’s complaint issued January 3, 1991, alleges that 
Glen O. Crowe was the trainer of "Preferred Pride." James Odle, the 
US.D.A. investigator assigned to the case, testified he was present at the 
examination area on August 11, 1989, and that he heard the Government 
veterinarian, Dr. Crichfield, ask Leslie Crowe for the identity of "Preferred 
Pride’s" trainer and that "...she said Glen Crowe ...." (Tr. 11, 15) 
However, Mr. Odle’s testimony does not enjoy credibility for he could display 
no independent recollection of the identity of the respondents in the 
courtroom on December 6, 1991, (Tr. 11-13) he could not remember the 
identity of the person who was asked to bring Mr. Crowe to the inspection 
area, (Tr. 12) he could not remember the verbal requests by Leslie Crowe, 
(Tr. 15) he could not remember that Mr. O’Neill had verbally abused 
Leslie Crowe, (Tr. 16) he could not remember whether Leslie Crowe was 
accompanied by another person, (Tr. 16) he could not remember the sequence 
of events leading to the request that Mr. Crowe attend the Government 
veterinarians, (Tr. 17) he could not remember if Mr. Crowe examined 
"Preferred Pride" subsequent to the determinations by the Government 
veterinarians that soreness was found to exist, (Tr. 17) he did not hear 
whether Dr. Crichfield asked Mr. Crowe if he was the trainer of "Preferred 
Pride," (Tr. 17-18) and because Mr. Odle permitted Dr. Crichfield to perform 
the investigational activities normally the responsibility of Mr. Odle. (Tr. 19) 

13. Glen O. Crowe signed the DOP Ticket, on the line provided for 
"trainer" and the line provided for "custodian," while he was not wearing his 
reading glasses. (CX 2; Tr. 153, 159) 

14. In the non-veterinarian portion of the DQP Ticket, prepared in 
relevant part by Dr. Woodson, (Tr. 20, 81) and the non-veterinarian portion 
of the Summary of Alleged Violation form prepared by Dr. Crichfield (Tr. 19- 
20, 33) "Glen Crowe" is reported to be the trainer of Leslie Crowe’s horse. 
(CX 2, 6) Respondent, Glen O. Crowe, testified that he always refers to 
himself as "Glen O. Crowe," always using his middle initial. (Tr. 151) 

15. The hearsay statements allegedly made on August 11, 1989, to the 
effect that Glen O. Crowe was "Preferred Pride’s" trainer are overwhelmed by 
the sworn statements made on November 2, 1989, (CX 7) and on 
December 6, 1991, that Leslie Crowe was the trainer of "Preferred Pride." 
(Tr. 126) These sworn statements are supported by the Department’s proof, 
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CX 1, that Leslie Crowe was identified as "Preferred Pride’s trainer prior to 
the examinations of the DOP and the Department’s veterinarians. 


Conclusions 


Based upon an evaluation of all evidence, the entry of findings above and 
the application of the appropriate law, it is determined that Leslie Crowe was 
the sole owner and trainer of "Preferred Pride," and that she entered, and 
allowed the entry for the purpose of showing or exhibiting of that horse, while 
sore, a legal conclusion, at the Northwest Tennessee Racking Horse Show at 
Jackson, Tennessee, on August 11, 1989. 

Based upon an evaluation of all the evidence, the entry of findings above 
and the application of the appropriate law, it is determined that the evidence 
of record does not support the allegation that Glen O. Crowe was a trainer 
of the horse "Preferred Pride" when the horse was entered for the purpose of 
showing or exhibiting on August 11, 1989. 


Discussion 


The Act was intended to reduce the incidents of cruelty of animals, 


thereby enhancing the integrity of the horse breeding and showing industries. 
Thornton v. U.S. Dep’t of Agriculture, 715 F.2d 1508 (11th Cir. 1983). As 
recently as 1987, the United States Court of Appeals for the District of 


Columbia Circuit’® has demanded stricter compliance with the intent of 


Congress that soring be stopped under the Horse Protection Act: 


The Act was clearly designed to end soring. It explicitly finds soring 
is "cruel and inhumane," flatly prohibits the showing in a horse show 
of “any horse which is sore," and makes it criminal offense knowingly 
to do so. Moreover, Congress amended the Act in 1976 "to stop an 
inhumane and harmful practice that the Congress thought would end 
when it enacted [the original Act], but which has not in fact ended." 


American Horse Protection Ass’n Inc. v. Lyng, 812 F.2d 1, 6 (D.C. Cir. 1987), 
on remand, 681 F. Supp. 949 (D.D.C. 1988) (Internal citations omitted). 


Alternative jurisdiction exists in this Circuit upon petitions for review of Department of 
Agriculture orders. (28 U.S.C.A. §§ 2342-2344) (West 1978 and Supp. 1991) 
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The Department has fully sustained its burden of proof to support the 
allegation that the horse known as “Preferred Pride," was entered for showing 
while sore, in violation of the Act. The record establishes that respondent’s 
horse was examined by two qualified and experienced Government 
veterinarians, Drs. L. S. Crichfield and Ray Woodson, who concluded that the 
severe pain responses the animal exhibited were the result of practices 
prohibited by the Act. "Preferred Pride" reacted to light thumb pressure, at 
the same relative locations on each foreleg, by displaying symptoms which 
indicated to the veterinarians that the horse experienced pain upon 
stimulation. The horse also exhibited a pain response when walking and 
turning. The location and type of painful areas on "Preferred Pride’s" pasterns 
were identical to soring that Dr. Crichfield had seen employed on other 
racking horses. (Finding #8) This soring could enhance the animal’s gait. 
Id. The veterinarians recorded the results of their examinations on the 
Summary of Alleged Violation form (CX 6) and in affidavits (Finding #9; CX 
4, 5) that they prepared shortly after the examination. As Dr. Crichfield 
explained, no violation would have been alleged if both veterinarians had not 
concurred in the conclusion that "Preferred Pride" was sore within the 
meaning of the Act. (Finding #10) 

Respondents’ only explanation for "Preferred Pride’s" pronounced 
reactions is the contention that the horse was nervous or "silly" about its feet 
and reacted adversely to any touching of its forelimbs unless given a chance 
to settle down after having its foot picked up by the examiner. (Tr. 129, 148) 
It was the custom of “Preferred Pride’s" owner to request those DQPs and 
veterinarians who examined her horse to allow five seconds to lapse between 
the elevation of a forelimb and the commencement of palpation. (CX 7; 
Tr. 129) However, the record shows that both veterinarians had extensive 
training and experience in examining horses for soreness under the Act (Tr. 
24-25, 75-77) and always employed techniques to distinguish a nervous or 
"silly" animal from a sore horse. (Finding #11) Drs. Crichfield and Woodson 
testified that they applied these techniques in examining “Preferred Pride." 
(Tr. 31, 34, 88, 99) 

Respondents also presented as a witness a_ veterinarian, 
Dr. George Cunningham, who challenged the sufficiency of the palpation 
method utilized by the Government veterinarians in their examination of 
"Preferred Pride." (Tr. 117-119) However, "ample precedent exists for finding 
that a horse was sored, based on the horse’s reaction to palpation by the 
Department veterinarians" without other evidence. Larry E. Edwards, et al., 
49 Agric. Dec. 188, 204 (H.P.A. Dkt. No. 88-2) (June 29, 1990), aff'd, 943 F.2d 
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1318 (11th Cir. 1991), cert. denied, 62 U.S.L.W. 3652 (U.S. March 24, 1992) 
(No. 91-1068). Furthermore, respondents’ veterinarian did not present any 
direct evidence pertaining to the condition of "Preferred Pride" on the date in 
question (Tr. 122) and admitted to having no professional training in the 
detection of soreness under the Act. (Tr. 123) Respondents’ defense fails to 
rebut the evidence that "Preferred Pride" was sored as defined in the Act. 
The weight of evidence supports a finding of soreness in this case. 

The alleged liability of respondent Glen O. Crowe is based upon 
complainant’s contention that he was the trainer of "Preferred Pride" and 
entered the horse for the purpose of showing or exhibition while sore. 
Complaint counsel argues in the alternative that Glen and Leslie Crowe were 
co-trainers of "Preferred Pride." (Brief for Complainant at 16) However, the 
preponderance of evidence relating to this issue supports the finding that 
Leslie Crowe was the sole trainer of the horse. (Finding #4) Disputing this 
fact, complaint counsel relies in part on testimony that Leslie Crowe identified 
her father as the trainer of "Preferred Pride" during the pre-show inspection 
of the horse. In addition, Glen Crowe’s"” name was entered as trainer by the 
Government veterinarians who filled in the DOP Ticket, (CX 2, Tr. 20, 81) 
and the Summary of Alleged Violation form. (CX 6; Tr. 19) Glen O. Crowe 
signed the DOP Ticket in the space provided for the trainer’s signature as well 
as the space provided for the signature of the horse’s custodian. Complaint 
counsel argues that, as an experienced trainer, Glen O. Crowe should have 
known that signing the DOP Ticket could result in penalties, regardless of 
whether he could read the form when he signed it. (Brief for Complainant 
at 16) Complaint counsel also claims that Mr. Crowe established himself the 
trainer of “Preferred Pride," by the facts that Glen O. Crowe paid the entry 
fee for "Preferred Pride" among other horses entered by him and his daughter 
at the show, and that he personally checked the horse after it had been 
classified as "sore." (Tr. 149) Finally, complaint counsel argues, that Glen O. 
Crowe came to the inspection area in response to Dr. Crichfield’s request for 
the horse’s trainer. (Brief for Complainant at 14) 

Respondents counter that Leslie Crowe, not Glen O. Crowe, was listed as 
the trainer of "Preferred Pride" on the entry sheet, (CX 1) which had been 
prepared prior to the event and prior to presentation of "Preferred Pride" for 
examination and, hence, Glen O. Crowe would have had no reason to assert 


"Glen O. Crowe, respondent herein, has attempted to avoid being mistaken for another 
individual of this same name. (Tr. 152) 
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that he was not the trainer as he could have presumed that the show’s 
_employee, Edmond O’Neill, knew that fact and had conveyed that fact to 
Drs. Crichfield and Woodson. Respondents argue, in effect, that if 
Leslie Crowe told Dr. Crichfield that Glen O. Crowe was the horse’s trainer, 
this information was incorrect, and was a result of the verbal insults extended 
to Leslie Crowe, (Tr. 132-133) and a deviation of stewarding protocol, (Tr. 
130) by Mr. O’Neill during his inspection of “Preferred Pride." 

Glen O. Crowe testified in December, 1991, from then present memory, 
that none of the officials at the horse show confirmed that he was the trainer, 
by asking him directly. (Tr. 151) Respondent’s version of events is that he 
was asked if he was Glen Crowe when he entered the inspection area, and 
that a short time later, when violation forms were being filled out, 
Dr. Crichfield asked him only his address, his phone number, and the identity 
of the person who paid the entry fee for "Preferred Pride." (Tr. 149, 153) 
Mr. Crowe testified that he never uses his name as Dr. Woodson spelled it on 
CX 2 and as Dr. Crichfield spelled it on CX 6. (Tr. 151-152; Finding #14) 

Complaint counsel contends that because Dr. Woodson and James Odle, 
the U.S.D.A. investigator assigned to the case, observed Dr. Crichfield filling 
out the examination form while talking to Glen O. Crowe, and the form listed 
Glen Crowe as the trainer, that Dr. Crichfield must have gotten this 
information from Mr. Crowe. (Brief for Complainant at 13) However, 
neither the veterinarians nor Mr. Odle testified at hearing that they had any 
memory that Glen O. Crowe had stated he was the trainer of "Preferred 
Pride" at the show in Jackson, Tennessee. (Tr. 18, 51,82) Mr. Odle testified 
that he believed Glen O. Crowe must have said he was the trainer based upon 
the fact that he was listed as such on the DOP Ticket and the Summary of 
Alleged Violation form. (Tr. 18, 82) Dr. Woodson’s affidavit states that 
Glen O. Crowe said he was the trainer, yet the evidence shows that 
Dr. Crichfield, not Dr. Woodson, questioned Mr. Crowe. (Tr. 91) 
Dr. Crichfield’s testimony that the information given him by Glen O. Crowe 
included the name of the trainer (Tr. 51-52) is inconclusive. The 
veterinarian’s full testimony suggests that there is room for reasonable doubts 
about the accuracy of his memory on this point. During the hearing 
Dr. Crichfield was questioned about whether he had asked Glen O. Crowe if 
he was the trainer of "Preferred Pride." The following dialogue ensued: 


Dr. Crichfield: Yes, I believe I did. That’s 
what I wrote you were. I 
wouldn’t have wrote it if you 
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would’ve denied you wasn’t." 
(Tr. 51) 


"Well, back in our statement in CX 
5, it said that you asked Leslie who 
was the trainer. No where in your 
statement did you ever say that you 
asked me who the trainer of the 
horse was." 


Dr. Crichfield: | "That’s right. In that instance, 
when I first determined that I 
asked her and she named you 
as the trainer of the horse, 
then you came down there to 
the inspection area, and we 
dealt with you from that point 
on as the responsible party for 
this horse. (Tr. 51-52) 


The evidence persuasively suggests that Glen O. Crowe’s name could have 
been mistakenly listed as trainer by Drs. Crichfield and Woodson, because 
Leslie Crowe may have said that her father was the trainer (Tr. 11, 30, 132, 
136) or because of the active role Glen O. Crowe played in responding to 
questions about the horse, while Leslie withdrew from the inspection area to 
return the horse to its trailer. (Tr. 51, 151) This interpretation of the 
evidence is supported by respondents’ evidence that a similar error was made 
on the DOP Ticket and on the Summary of Alleged Violation form written 
by Drs. Woodson and Crichfield, respectively. Each of these two forms 
contains an incorrect entry for Leslie Crowe’s address at the time of the 
violation. (CX 1, 2, 6; Tr. 135, 140) Glen O. Crowe testified that Dr. 
Crichfield never inquired about his daughter’s address, but Leslie’s address is 
listed as her father’s address on both the DOP Ticket and the Summary of 
Alleged Violation form. (Tr. 166) Respondents argue that because of the 
familial relationship, assumptions could have been made about the daughter’s 
address and about the identity of the trainer of her horse. (Brief for 
Respondents at 1; Tr. 166) 





1174 HORSE PROTECTION ACT 


Complaint counsel contends,’ that Glen O. Crowe’s failure to deny, on 
the evening of the show, that he was the trainer of "Preferred Pride," 
establishes that he was, in fact, the trainer of his daughter’s horse. Complaint 
counsel further contends that, Glen O. Crowe’s statement on the post-show, 
pre-complaint evening in November, 1989, when he was visited by another 
investigator for the Department, Carol Ballard, that he was not the trainer of 
"Preferred Pride," (CX 8) is to be disregarded. (Brief for Complainant at 15) 
Complaint counsel thus presents dissemblance. 

The record establishes that Glen O. Crowe was not asked on the evening 
of August 11, 1989, if he was the trainer. (Tr. 149-150, 166-167) He did reply 
with his name and address to questions asked of him by the Department 
veterinarian who had assumed the duties of the Designated Qualified Person. 
This veterinarian also assumed that Glen O. Crowe was the trainer of 
"Preferred Pride" because he inaccurately wrote that information on 
documents which subsequently were received in evidence as CX 5 and CX 6. 
If the veterinarian was the complete investigator complaint counsel would have 
him be, counsel would not have to bend so strenuously to impeach the proof 
found in the very exhibit received into the record upon complaint counsel’s 
motion. (CX 1) This document, prepared prior to litigation, prior to the 
issuance of the complaint, prior to the creation of the Summary of Alleged 
Violations (CX 6) and prior to the physical examinations of Ms. Crowe’s 
animal on August 11, 1989, establishes that Leslie Crowe was the trainer of 
“Preferred Pride." 

Complaint counsel also contends that the proof of CX 1 is to be ignored 
upon the failure of Glen O. Crowe to affirmatively proclaim, on August 11, 
1989, that he was not the trainer of "Preferred Pride." However, Mr. Crowe 
knew as of August 11, 1989, that his daughter had taken two significant steps 
prior to that date to assert herself to be the trainer of "Preferred Pride," and, 
hence, Glen O. Crowe had no reason to voice whether he was or was not the 
trainer. These steps were the removal of the daughter from her father’s 
household, a step necessary for Leslie Crowe to maintain her status as an 
amateur trainer, (Tr. 127) and the preparation of the entry form, CX 1, which 


Complaint counsel also claims that statements of respondents establish that Mr. Crowe was 
the trainer. (Brief for Complainant at 14) Unfortunately, complaint counsel has advanced no 
record citation to support this claim, a failure which certainly distracts from counsel’s entire 
presentation. 
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identified Leslie Crowe as "Preferred Pride’s" trainer. Complaint counsel 
contends that Glen O. Crowe had an opportunity to deny that he was the 
trainer if this were true. (Brief for Complainant at 15-16) However, the 
evidence does not demonstrate that Mr. Crowe read the Summary of Alleged 
Violation form or knew that Dr. Crichfield had listed him as trainer on that 
form. Nor is Glen O. Crowe’s signing of the DQP Ticket as trainer 
dispositive of his status. Mr. Crowe explained that when he signed the DOP 
Ticket he could not read the form and did not know of its contents. (Tr. 159) 
He entered his signatures after telling Dr. Crichfield that he did not have his 
reading glasses and could not see, but Dr. Crichfield directed him to sign the 
form, on which Mr. Crowe could discern only a line. (Tr. 158-159, 166) 
Mr. Crowe testified that he believed the custodian of a horse could sign a 
DOP Ticket. (Tr. 159) His testimony also indicates that his daughter’s 
distress influenced his decision to sign the form in her absence. (Tr. 159) 

Glen O. Crowe’s action in checking his daughter’s horse after it was 
classified sore, is not significantly probative of his being the horse’s trainer. 
An equally probable interpretation of this conduct is that the more 
experienced parent offered assistance to his daughter when she was upset and 
threatened with an alleged violation of the law. 

Finally, there is no evidence to show that Glen O. Crowe acted in 
response to a summons for the horse’s trainer when he went to the inspection 
area. Although Dr. Crichfield testified that he directed Leslie Crowe to 
summon her father because he had been identified as the horse’s trainer, (Tr. 
30) Glen O. Crowe stated that his reason for going to the inspection area was 
that a friend had told him that his daughter was upset. (Tr. 149) There is no 
basis for the view that Mr. Crowe’s behavior demonstrates that he was the 
trainer of "Preferred Pride." On balance, the weight of evidence does not 
support the allegation that Glen O. Crowe was a trainer of "Preferred Pride." 


Sanction 


The Department’s complaint alleges that Leslie Crowe was the owner of 
a sore horse, which was entered into a public exhibition. The Department’s 
complaint places no other allegations against Leslie Crowe. The Department 
does not allege that Leslie Crowe was the trainer of this horse. The 
accompanying findings of fact and conclusions, based upon the public hearing, 
establish Leslie Crowe as the owner of "Preferred Pride," a sore horse. 
Accordingly, it is appropriate to consider the imposition of sanctions. 
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The operative statute” provides: 


Civil penalties; review and enforcement 


(b)(1) Any person who violates section 1824 of this title shall 
be liable to the United States for a civil penalty of not more than 
$2,000 for each violation. No penalty shall be assessed unless such 
person is given notice and opportunity for a hearing before the 
Secretary with respect to such violation. The amount of such civil 
penalty shall be assessed by the Secretary by written order. In 
determining the amount of such penalty, the Secretary shall take into 
account all factors relevant to such determination, including the 
nature, circumstances, extent, and gravity of the prohibited conduct 
and, with respect to the person found to have engaged in such 
conduct, the degree of culpability, any history of prior offenses, ability 
to pay, effect on ability to continue to do business, and such other 
matters as justice may require. 


(2) Any person against whom a violation is found and a civil 
penalty assessed under paragraph (1) of this subsection may obtain 
review in the court of appeals of the United States for the circuit in 
which such person resides or has his place of business or in the 
United States Court of Appeals for the District of Columbia Circuit 
by filing a notice of appeal in such court within 30 days from the date 
of such order and by simultaneously sending a copy of such notice by 
certified mail to the Secretary. The Secretary shall promptly file in 
such court a certified copy of the record upon which such violation 
was found and such penalty assessed, as provided in section 2112 of 
Title 28. The findings of the Secretary shall be set aside if found to 
be unsupported by substantial evidence. 


The statute” also provides: 


(c) In addition to any fine, imprisonment, or civil penalty 


545 U.S.C.A. § 1825(b)(1)(2) (West 1982 and Supp. 1991). 


“15 U.S.C.A. § 1825(c) (West 1982 and Supp. 1991). 
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authorized under this section, any person who was convicted under 
subsection (a) of this section or who paid a civil penalty assessed 
under subsection (b) of this section or is subject to a final order 
under such subsection assessing a civil penalty for any violation of any 
provision of this chapter or any regulation issued under this chapter 
may be disqualified by order of the Secretary, after notice and an 
opportunity for a hearing before the Secretary, from showing or 
exhibiting any horse, judging or managing any horse show, horse 
exhibition, or horse sale or auction for a period of not less than one 
year for the first violation and not less than five years for any 
subsequent violation. Any person who knowingly fails to obey an 
order of disqualification shall be subject to a civil penalty of not more 
than $3,000 for each violation. Any horse show, horse exhibition, or 
horse sale or auction, or the management thereof, collectively and 
severally, which knowingly allows any person who is under an order 
of disqualification to show or exhibit any horse, to enter for the 
purpose of showing or exhibiting any horse, to take part in managing 
or judging, or otherwise to participate in any horse show, horse 
exhibition, or horse sale or auction in violation of an order shall be 
subject to a civil penalty of not more than $3, 000 for each violation. 
The provisions of subsection (b) of this section respecting the 
assessment, review, collection, and compromise, modification, and 
remission of a civil penalty apply with respect to civil penalties under 
this subsection. 


The statute is specific. It requires that identified classes of facts be 
examined prior to the imposition of civil penalties upon findings of a violation. 
These classes of facts, which are relevant to the determination of the amount 
of the civil penalty to be assessed are: 


The nature of the prohibited conduct 

The circumstances of the prohibited conduct 

The extent of the prohibited conduct 

The gravity of the prohibited conduct 

The degree of culpability of the perpetrator 

The history of prior offenses by the perpetrator 

The ability of the perpetrator to pay a civil penalty 

The effect of the dollar amount of a civil penalty on the 
perpetrator’s ability to continue to do business 


POSS) i Le fo 
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9. Any such other matters as justice may require 


The Department’s Judicial Officer has confirmed that it is factual 
evidence, which must be found in the record in order to support the 
imposition of civil penalties, for it has been determined’ that: 


",.. it is the responsibility of respondents to come forward with some 
evidence indicating an inability to pay, or an inability to continue to 
do business." 


Hence, it is the duty of respondents to provide proof® as to items 
numbered 7 and 8 above, and the duty of complaint counsel to provide proof 
as to the remaining numbered items. 

There are specific qualifiers attached to the proof which must support the 
imposition of civil penalties. These qualifiers are those established by the 
Administrative Procedure Act, which in part’ specifies: 


"(d) Except as otherwise provided by statute, the proponent of a 
rule or order has the burden of proof. Any oral or documentary 
evidence may be received, but the agency as a matter of policy shall 
provide for the exclusion of irrelevant, immaterial, or unduly 
repetitious evidence. A sanction may not be imposed or rule or order 
issued except on consideration of the whole record or those parts 
thereof cited by a party and supported by and in accordance with the 
reliable, probative, and substantial evidence. . . ." 


Therefore, sanctions may not be imposed without consideration of 
reliable, probative and substantial evidence, descriptive characteristics more 
specific and exclusive than those that are attributable to the evidence sufficient 
to establish the existence of violations pursuant to the relevant section of the 


4. P. "Sonny" Holt, et al., 49 Agric. Dec. 853, 865 (H.P.A. Dkt. No. 88-28) (July 11, 1990). 


“A distinction is not here made between the obligation to make such facts available, to 
produce such facts, or indeed to offer such facts as evidence. 


"5 U.S.C.A. § 556(d) (West 1977 and Supp. 1991). The quoted section is the Administrative 
Procedure Act, Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 386, as derived from Act of June 11, 1946, 
ch. 324, § 7(c), 60 stat. 241. 
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Rules of Practice Governing Formal Adjudicatory Proceedings, 7 C.F.R. § 
1.130, et seg. (1991), wherein the specific rule’ provides: 


"Evidence which is immaterial, irrelevant, or unduly repetitious, 
or which is not of the sort upon which responsible persons are 
accustomed to rely, shall be excluded insofar as practicable." 


Even though the Department’s Judicial Officer has held” in words 
written by an employee of the Department’s General Counsel that"... APA 
section 7(c) does not apply to the Packers and Stockyards or Horse Protection 
Acts’ civil penalty provisions[.]" this dicta is taken to relate solely to the 
support intended for the position that 5 U.S.C.A. § 556(d) (Sec. 7(c) of the 
Administrative Procedure Act) allocates the burden of production to the 
proponent of a rule or order and is not taken to excise the consideration of 
reliable, probative and substantial evidence in support of sanctions. 

The principle that allocations of civil penalties must be supported by 
record evidence is enhanced by the precedent found in Ferguson v. U.S. Dept. 
of Agriculture, 911 F.2d 1273, 1277 (8th Cir. 1990). In Ferguson, the severe 
sanction policy of the Department’s Judicial Officer was disregarded. This 
sanction policy was that which had been expressed and incorporated into 
Hutto Stockyard, Inc., et al., 48 Agric. Dec. 436, 490 (P.&S. Dkt. No. 6933) 
(April 19, 1989), aff'd in part; rev’d in part; vacated in part; and remanded with 
instructions, Hutto Stockyard, Inc. v. U.S. Dept. of Agriculture, 903 F.2d 299 (4th 
Cir. 1990), from Spencer Livestock Commission Co., et al., 46 Agric. Dec. 268, 
435-462 (P.&S. Dkt. No. 6254) (March 19, 1987), aff'd, Spencer Livestock 
Comm’n Co. v. Dept. of Agriculture, 841 F.2d 1451 (9th Cir. 1988). However, 
the sanction policy expressed in the Judicial Officer’s Hutto’s decision was 
taken up at Hutto Stockyard, Inc. v. U.S. Dept. of Agriculture, 903 F.2d 299 (4th 


"7 CFR. § 1.141(g)(iv) (1991). 


2A. P. "Sonny" Holt, et al, 49 Agric. Dec. 853, 870 (H.P.A. Dkt. No. 88-28) (July 11, 1990). 
See also, Utica Veal Co., Inc., et al, 49 Agric. Dec. 1096, 1118 (P.&S. Dkt. No. D-89-57) 
(November 5, 1990). 
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Cir. 1990),” which also contains criticism of the failure of the Judicial Officer 
and the Administrative Law Judge to identify the methods utilized in assessing 
civil penalties.” Thereafter, the court imposed a case-by-case review in 
which a standard of reasonableness would govern. This decision was lead to 
the fore by Farrow v. United States Dept. of Agriculture, 760 F.2d 211, 216 (8th 
Cir. 1985), which held that violators could be punished if evidence established 
violations to be intentional, flagrant, serious and if the perpetrators were 
aware of the unlawfulness of their actions.” The decision in Farrow v. 
United States Dept. of Agriculture, was subsequently trailed by Spencer 
Livestock Comm’n Co. v. Dept. of Agriculture, 841 F.2d 1451, 1456 (9th Cir. 
1988) which pointed out that sanctions must be neither unwarranted in law 
nor unjustified in fact and by Capital Produce Co., Inc. v. U.S., 930 F.2d 1077, 


*This sanction policy was described by the Fourth Circuit Court of Appeals in Hutto at 304- 
05S, n. 8 as follows: 


8. The JO attached his 37-page "USDA Sanction Policy" as an appendix 
to the 69-page order. This appendix pontificates on the nature and goals of 
punishment and champions the deterrent effects of the severe sanction 
policy of the USDA. The didactic and punitive tone of the appendix is 
punctuated with quotations from Nietzsche, Plato, Socrates, and the Bible, 
as well as several contemporary philosophers. Significantly, the JO admits 
in the appendix that: "Frequently, I infer that certain conduct was intentional 
and done with knowledge of unlawfulness (for the benefit of reviewing judges 
who may dislike my hard-nosed sanction policy).". (Emphasis in cited 
material) 


The JO’s self-described policy of reflexively inferring intentional 
conduct belies any contention that his finding on this issue is supported by 
substantial evidence. In fact, as the Sixth Circuit observed while reviewing 
a decision of this same JO, there has been a "near approach" to a breach of 
the line between judging and prosecuting. Parchman v. United States Dep’t 
of Agric., 852 F.2d 858, 866 (6th Cir. 1988) (reviewing JO’s decision and 
finding "disturbing instances of what may appear to be a punitive mentality 
overriding individual considerations"). 


21Id. at 305, n. 9. 


“In Gerald F. Upton, 44 Agric. Dec. 2861, 2864 (P.&S. Dkt. No. 6196) (December 4, 1985) 
the Department's Judicial Officer, in an effort to avoid the ". . . catastrophic decision . . ." in this 
Farrow case, would look for facts which might permit him, as if he were qualified as an expert 
witness to substitute his characterizations and conclusions of the nature of violations, as being 
serious and flagrant, irregardless of any expert testimony in the record in that respect. 
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1080 (4th Cir. 1991) which pointed out that differential sanctions are the 
derivatives contemplated by the Administrative Procedure Act. Thereafter, 
in October, 1991, the Department’s Judicial Officer changed his, and the 
Department’s, policy after he was advised in Capital Produce Co., Inc. v. U.S., 
930 F.2d at 1080, that it was"... worrisome . . ." that a severe sanction policy 
would be supported by inferences of the existence of facts relating to sanctions 
and that the Judicial Officer gave ". . . little deference to the findings of an 
ALJ a) regarding whether an intentional violation has been proved or b) 
regarding an appropriate sanction." The recently expressed sanction policy of 
the Judicial Officer is as follows:” 


It is appropriate to state expressly the practice that has been 
followed by the Judicial Officer in recent cases, viz., that reliance will 
no longer be placed on the "severe" sanction policy set forth in many 
prior decisions, e.g., Jn re Spencer Livestock Commission Co., et al., 46 
Agric. Dec. 268, 435-462 (P.&S. Dkt: No. 6254) (March 19, 1987), 
aff'd on other grounds, 841 F.2d 1451 (9th Cir. 1988). Rather, the 
sanction in each case will be determined by examining the nature of 
the violations in relation to the remedial purposes of the regulatory 
statute involved, along with all recent circumstances, always giving 
appropriate weight to the recommendations of the administrative 
officials charged with the responsibility for achieving the congressional 
purpose. 


This means that the Department’s blanketing severe sanction policy which 
had been in place since at least 1974” was facilely abandoned. 

However, it appears that actual abandonment of this policy has not been 
achieved, for in the Judicial Officer’s most recent Decision and Order in a 
Horse Protection Act case imposing the maximum civil penalty and entering 
the maximum suspension, William Dwaine Elliott, et al., 51 Agric. Dec. 
(H.P.A. Dkt. Nos. 90-20, 91-122) (slip op. at 23-26) (May 14, 1992), 
consideration was given to but three of the above identified factual elements: 


235.5. Farms Linn County, Inc., et al., (Hickey II), 50 Agric. Dec. 476, 497 (A.W.A. Dkt. No. 
89-03) (February 8, 1991), appeal docketed, No. 91-70169 (9th Cir. 1991). See also, Mary 
Bradshaw, 50 Agric. Dec. 499 (A.W.A. Dkt. No. 90-22) (May 17, 1991). 


*Spencer Livestock Comm'n. Co. v. Dept. of Agriculture, 841 F. 2d 1451, 1456 (9th Cir. 1988). 
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a history of prior offenses; the culpability of the trainer-respondent; and the 
gravity of the offenses. 

Therefore, in order to obtain the complete analysis contemplated by the 
Horse Protection Act, the following nine different classes of facts will be 
considered. These facts must be of record evidence subject to cross- 
examination and must be reliable, probative and substantial. The facts upon 
which civil penalties are based must reasonably support any sanction and must 
be sustainable on a case-by-case review. In this case the facts are: 

1. The nature of the prohibited conduct - The soring of "Preferred Pride" 
was not the result of any known conduct by Leslie Crowe, but was rather 
demonstrated by a horse which required patience during stewarding. (Tr. 129) 

2. The circumstances of the prohibited conduct - Leslie Crowe, who is 
alleged only to have been the owner of "Preferred Pride" was also the trainer 
of this animal. (Tr. 126) She was but 18 years old and an amateur with many 
years of association with horses. (CX 7; Tr. 147) She did not reside on the 
farm where “Preferred Pride" was stabled and trained. (Tr. 127) 

3. The extent of the prohibited conduct - The evidence establishes that 
but one horse owned by Leslie Crowe was found to be sore. (CX 4, 5, 6) 

4. The gravity of the prohibited conduct - CX 6 was so marked as to 
show severe pain responses to palpation of the forelimbs of "Preferred Pride" 
on August 11, 1989. 

5. The degree of culpability of the perpetrator - Complaint counsel has 
not referred to any portion of the transcript or exhibits which might relate this 
element to reliable, probative and substantial evidence. 

6. The history of prior offenses by the perpetrator - Complaint counsel 
has not referred to any portion of the transcript or exhibits which might relate 
this element to reliable, probative and substantial evidence. 

7. The ability of the perpetrator to pay a civil penalty - As previously 
noted, the respondent has the obligation to gratify the record’s need for this 
information and Leslie Crowe has satisfied that demand. 

The evidence reveals that Leslie Crowe, at one time owned three horses 
and had a half-ownership interest in a fourth. However, the record does not 
show that respondent currently owns any of the valuable Tennessee Walking 
Horses which the Judicial Officer has found demonstrate an ability to pay the 
maximum penalty.* The record shows only that respondent indicated to an 
investigator in 1989 that she owned "Preferred Pride" and three and one-half 


54. P. "Sonny" Holt, et al., 49 Agric. Dec. 853, 872 (HPA Dkt. No. 88-28) (July 11, 1990). 
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other "horses," at that time. Respondent testified in December, 1991, that she 
then owned one and one-half "mares" (Tr. 143) of unspecified type and value. 
These mares do not include "Preferred Pride," which the record shows to have 
been a stallion that is now dead. (CX 4, 5; Tr. 161) 

The record evidence concerning respondent’s financial condition 
demonstrates that she is a person of very limited means. The respondent 
presented uncontested evidence to show that she was unable to meet most of 
the expenses of providing for "Preferred Pride" prior to the violation. 
Although she testified to paying the horse’s veterinary bills, (CX 7) 
respondent could not afford to pay for stabling or feeding the horse or for its 
transportation to the Racking Horse Show. (Tr. 127, 137, 147) She was 
unable to pay the fifteen dollar entry fee for that show. (Tr. 136) 

It is permissible in this proceeding to employ the presumption of 
continuance of a state of facts once shown to exist.” The probability that a 
condition, such as insolvency has continued, once established, is controlled by 
the circumstances of the particular case and depends on the chances of 
intervening circumstances having occurred to bring the condition to an end. 
2 J. WIGMORE EVIDENCE § 437 AT 413 (1940 and Supp. 1982).” In 
the instance case, respondent’s youth, and her status as a student, and part- 
time worker, (Tr. 137, 147) at the time of the violation, supports the 
probability of her continued insolvent circumstances. This presumption is 
consistent with statements made in respondent’s pro se brief.“ Since 
complainant has presented no contradictory evidence of respondent’s financial 
resources, the preponderance of evidence indicates that respondent’s ability 
to pay is limited to an amount considerably less than the maximum penalty. 


See, Atty Gen. Manual on the APA 76 (1947), cited by the Judicial Officer in A. P. "Sonny" 
Holt, et al., 49 Agric. Dec. at 869. 


"In the context of violations of the Packers and Stockyards Act, insolvency, once established, 
is considered by the Department to continue until respondent demonstrates otherwise. Richard 
N. Garver, 45 Agric. Dec. 1090, 1096 (P.&S. Dkt. No. 6449) (June 19, 1986); Hugh B. Powell, 41 
Agric. Dec. 1354, 1360 (P.&S. Dkt. No. 5876) (July 7, 1982). See also, Edwards v. Hudson, 14 
N.E.2d 705, 214 Ind. 120 (finding the rule that proof of existence of facts at prior time gives rise 
to inference of continued existence may apply to insolvency, but declining to apply presumption 
where facts never previously established). 


28"T eslie Crowe now lives at home with her parents. She works at the barn for room, board 
and what few clothes we can afford to buy her. She does not make any money, neither does she 
file an income tax." (Brief for Respondents at 9) 
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8. The effect of the dollar amount of a civil penalty on the perpetrator’s 
ability to continue to do business - Any evidence which might relate to this 
statutory element would be irrelevant as the facts show that Leslie Crowe has 
no business and trained and showed horses as an amateur. (Tr. 127) 

9. There is another fact to consider in assessing civil penalties. This 
relates to the ability of those who prepared CX 6 to separate their observable 
facts from their invisible subjective opinions. 

This document records that "Preferred Pride" displayed a "severe pain 
response." However, the accuracy of this statement is brought to question by 
the known inaccuracy of other information expressed on CX 6. This horse 
was identified as a "Bay (no markings)" on this document. However, 
"Preferred Pride" was marked with a clear star. (Tr. 138) The accuracy of 
the document is put into further doubt by the memory failure of 
Dr. Crichfield who, while saying he had a recollection of "Preferred Pride," 
found it necessary to refer to CX 6 in order to complete his testimony ("in 
reading this form here ..."). (Tr. 27, 33-34) Indeed, Dr. Crichfield 
acknowledged he had scant recollection of his examination of "Preferred 
Pride." (Tr. 27, 33-34) 

A further factor to consider in the determination of the dollar amount of 
any civil penalty that may be assessed is the lack of any testimony by any 
officer of the Department regarding sanctions. Indeed, the Department has 
determined: "[I]t is the long-standing policy of this Department that evidence 
should be adduced at the hearing relating to the sanction or particular 
circumstances affecting the sanction." Albert Lee Rowland, et al., 40 Agric. 
Dec. 1934, 1950, n. 9 (H.P.A. Dkt. No. 107) (December 9, 1981). This failure 
is noteworthy because the Department’s Judicial Officer has continuously 
held” that unique deference is due the recommendations of those 
administrative officials charged with the responsibility for enforcing specific 
statutes and regulations. This failure is not corrected by the presentations of 
complaint counsel”® who may make arguments as to appropriate sanctions, 


*For example: William Dwaine Elliott, et al., 51 Agric. Dec. (H.P.A. Dkt. No. 90-20, 
91-122) (slip op.at 23) (May 14, 1992), S.S. Farms Linn County, Inc., et al., (Hickey II) 50 Agric. 
Dec. 476, 497 (A.W.A. Dkt. No. 89-03) (February 8, 1991). 


Complaint counsel argues that civil penalties in the amount of $2,000 be imposed against 
Leslie Crowe and that a disqualification period of one year be imposed. However, complaint 
counsel bases the recommendation for the imposition of civil penalties on erroneous facts. 
"Preferred Pride" is dead and Ms. Crowe owned but two mares at the time of the hearing. 
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but these presentations are not evidence, and are not subject to examination. 
Efforts by the Department to obtain prospective compliance with those 
matters subject to its jurisdiction, even efforts to encourage an industry to 
avoid injury to its stock by the imposition of sanctions, are not prohibited. 
But if that guidance is based upon accumulated knowledge, then the factual 
bases of that knowledge must be visible. The Department was advised some 
years ago that: 


Administrative and executive expertise certainly encompasses 
some powers of prediction not shared by those less familiar with the 
intricacies of the particular field, but such powers, like any others, 
must be justified by reference to objective evidence. There must be 

rational basis of record for invoking the concept of a preventativ 
remedy... 2! (Emphasis added) 


Once the record displays the facts required by the statute, the 
Administrative Law Judge may proceed to the entry of sanctions, recognizing 
that such may be both differential and graduated. Precedent for the entry of 
differential sanctions, sanctions which differ from case-to-case, and precedent 
for the entry of graduated sanctions, sanctions which are less in duration or 
magnitude than the maximum is found in Pat Sparkman, et al., 50 Agric. Dec. 


602 (H.P.A. Dkt. No. 88-58) (January 24, 1991)” and in A. P. "Sonny" Holt, 
et al., 49 Agric. Dec. 853 (H.P.A. Dkt. No. 88-28) (July 11, 1990).* 

It is further observed that respondent-owners living in Arkansas, Missouri, 
Iowa, Minnesota, North Dakota, South Dakota and Nebraska do not face 
disqualification periods if evidence establishes an intent to not sore their 


*'Fairmont Foods Company v. Hardin, 442 F.2d 762, 772 (D.C. Cir. 1971). 


“In this Sparkman case, reasons existed for the entry of an order which did not impose any 
disqualification period upon the owner and the trainer of a sored horse. Further, reasons also 
existed for the imposition of civil penalties of but $1,000 for the single violation found to exist 
in that case. 


In this Holt case, the Judicial Officer’s options for the imposition of civil penalties ranged 
from $2,000 to $1.00. 
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animals. Burton v. U.S. Dept. of Agriculture, 683 F.2d 280 (8th Cir. 1982). 
With the foregoing guidance, the facts display that Leslie Crowe, the 
impecunious former owner of a sored horse may be assessed a civil penalty 
of $150 and may be disqualified for one year. 
The facts also fail to sustain the allegations of the complaint as to 
Glen O. Crowe, and, hence, no sanction may be imposed on him. 
Accordingly, the following order is entered. 


Order 


1. Leslie Crowe is assessed a civil penalty of $150. 

2. Leslie Crowe is disqualified for one year from showing, exhibiting, or 
entering any horse, directly or indirectly through any agent, employee, or 
other device, and from judging, managing or otherwise participating in any 
horse show, horse exhibition, or horse sale or auction. 

3. Proof of all allegations as to Glen O. Crowe having failed, the 
complaint as to Glen O. Crowe is, in all aspects, dismissed. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this Decision and Order shall become final without further procedure thirty- 
five days after service hereon unless appealed to the Judicial Officer by a 
party to the proceeding within thirty days after service, as provided in section 
1.142 and 1.145 of the Rules of Practice (7 C.F.R. §§ 1.142 and 1.145 (1990)). 

This order shall take effect on the eleventh day after this decision 
becomes final. 

Copies of this Decision and Order shall be served upon respondents and 
counsel. 


“In this regard the Department of Agriculture follows a policy of non-acquiescence outside 
the Eighth Circuit. Jackie McConnell, et al., 44 Agric. Dec. 712, 730-731 (H.P.A. Dkt. No. 174) 
(March 8, 1985), vacated in part, Nos. 85-3259, 3267, 3276 (6th Cir. December 5, 1985) (Consent 
order substituted for original order). 
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In re: JOE FLEMING, BOBBY FANN, CURTIS HUDSON, and JIM 
OLSEN. 

HPA Docket No. 90-15. 

Decision and Order filed November 16, 1992. 


Horse soring - Statutory presumption - Palpation - Affidavits - Repeated violations - Civil 
penalty - Statutory factors - Culpability - Disqualification. 


Chief Judge Palmer imposed the maximum civil penalties and a five year period of 
disqualification on a trainer found culpable of second and third violations of the HPA. With 
regard to each of two horses trained by respondent and entered for showing while "sore," two 
government veterinarians determined that the animals’ reactions to their palpation tests were 
pain specific responses as distinguished from conduct induced by other causes. Both horses 
exhibited additional symptoms of being "sore" when moving. The veterinarians’ findings were 
detailed and specific. Judge Palmer discounted the opinions of two veterinarians engaged by the 
respondent to examine the horse after it was found to be sore because their examinations were 
sufficiently distant in time to be unreliable. Judge Palmer stated that the trainer has the greatest 
culpability for horses having been entered "sore." He is the person most likely to have sored 
them. Justice required maximum civil penalties in view of respondent’s multiple violations. A 
five year disqualification, the statutory minimum period for repeat violators, was also imposed. 


Donald A. Tracy, for Complainant. 
Rondal T. Wilson, for Respondents. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary administrative proceeding under the Horse 
Protection Act of 1970, as amended, 15 U.S.C. §§ 1821-1831 ("the Act"). This 
action was initiated by a complaint filed on January 2, 1990, by the 
Administrator of the Animal and Plant Health Inspection Service (APHIS), 
charging the remaining respondent, Joe Fleming, as a trainer, with the 
entering of two horses at horse shows on October 29, 1986 and June 4, 1988, 
while those horses were sore. Mr. Fleming filed an answer to the complaint 
admitting he entered the horses as alleged but denying that they were sore. 

In June 10, 1992, I held an oral hearing in Nashville, Tennessee. 
Complainant was represented by Donald A. Tracy, attorney and Mr. Fleming 
was represented by Rondal T. Wilson, attorney. Briefing was completed on 
October 26, 1992. 

Upon consideration of the record evidence and the proposed findings, 
conclusions, and briefs filed by the parties, I conclude that respondent Joe 
Fleming violated the act on two separate occasions and that an order should 
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be entered assessing a civil penalty of $2,000 for each violation or $4,000 total, 
and that, he should be disqualified for five years from showing, exhibiting or 
entering any horse in a horse show and from judging, managing or otherwise 
participating in any horse show. 

Any proposed finding or conclusion not incorporated as part of those that 
follow has been rejected as not in accordance with the credible, relevant and 
material evidence of record. 


Findings of Fact 


1. Respondent Joe Fleming is a trainer whose mailing address is Route 
1, Box 219A, Shelbyville, Tennessee 37160 (Complaint ¢ IA and Answer 
("Ans.") { 2). 

2. Mr. Fleming trained the horse "Delight’s Hotline" (Ans. { 8 and 
Transcript ("Tr.") 153). 

3. Mr. Fleming entered "Delight’s Hotline" as Entry No. 305, Class No. 
34 on October 29, 1986, at the 30th Annual Southern Championship Charity 
Horse Show at Montgomery, Alabama (Ans. { 8, Tr. 5). 

4. Mr. Dickey Gardner presented “Delight’s Hotline" for pre-show 
inspection by Charles Thomas, the Designated Qualified Person (DQP) for 
the show (CX 2, CX 7). 

5. Mr. Thomas did not find the horse to be sore (Tr. 130-131). 

6. Two U.S.D.A. veterinarians, Dr. Mike Rushing and Dr. Owen Hester, 
each individually examined "Delight’s Hotline" in the inspection area after the 
DOQP examination and both doctors found the horse to experience pain 
bilaterally in its pasterns (CX 2, CX 6, CX 7). 

7. Dr. Hester observed the horse while being led and he saw that it 
attempted to "camp under" and did not walk freely. When Dr. Hester 
palpated its front pasterns, the horse exhibited symptoms of pain upon normal 
palpation of the bulbs of the heels of both front feet and abnormal sensitive 
areas one to two inches above the coronary band of both front feet (CX 6). 

8. Dr. Rushing observed the horse to be "cramped in appearance and 
gave excessive movement of the forelegs.". When he palpated the horse, he 
found areas of extreme pain response over the bulbs of the heels bilaterally, 
as well as a moderate to extreme pain response generally on the anterior and 
posterior pasterns of both front feet. The horse gave excessive movement of 
the forelegs when sensitive areas were palpated, as well as rocking his weight 
back over the hindquarters during palpation. He later observed the horse not 
to lead freely (CX 7). 
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9. "Delight’s Hotline" would have been likely to experience pain while it 
was moving (Tr. 34, 71). 

10. Mr. Thomas when asked to reexamine "Delight’s Hotline" stated to 
Dr. Rushing that he was unable to elicit the same pain responses, but Dr. 
Rushing observed the examination and saw the horse exhibit the same 
responses. 

11. Mr. Fleming used action devices in his training of "Delight’s Hotline" 
and would have shown the horse in the ring in action devices (Tr. 167). 

12. Dr. Rushing informed Mr. Gardner that he and Dr. Hester had found 
the horse sore (CX 7). 

13. The pain experienced by "Delight’s Hotline" was probably caused by 
the use of chains or chemicals (CX 6; Tr. 19, 35, 40). 

14. Mr. Fleming trained the horse "Ebony’s Bad Boy" (Ans. { 7, Tr. 162). 

15. Mr. Fleming entered "Ebony’s Bad Boy" in the Columbia Spring 
Jubilee Horse Show at Columbia, Tennessee as Entry No. 508, Class No. 29, 
on June 4, 1988 (Ans. { 7, Tr. 5). 

16. Mr. Dickey Gardner presented "Ebony’s Bad Boy" for pre-show 
inspection by the DOP (CX 2). 

17. The DQP at the Columbia show turned down "Ebony’s Bad Boy" (CX 
8, Tr. 139). 

18. Two U.S.D.A. veterinarians, Dr. L. S. Critchfield and Dr. R. G. 
Jordan, each individually examined "Ebony’s Bad Boy" in the inspection area 
after the DOP examination and both doctors found the horse to experience 
pain bilaterally in its pasterns (CX 3, CX 8). 

19. Dr. Critchfield observed strong pain responses upon his palpation of 
the horse, especially when he palpated the bulbs of its heels and in the 
pockets. Pain responses were also elicited when the anterior surface of each 
front leg was palpated. The pain responses consisted of a very strong take 
away action of the front limb; an upward jerking and twisting of the head; 
shuffling of the rear feet forward and a tightening and tensing of the 
abdominal muscles. Additionally, on moving the horse was reluctant to move 
out; led with a tight rein and high head; and moved very slowly with 
hindquarters tucked (CX 3 and CX 8). 

20. "Ebony’s Bad Boy" would have been likely to experience pain while it 
was moving (Tr. 95). 

21. Mr. Fleming used action devices on "Ebony’s Bad Boy" and would 
have shown the horse in action devices if the horse had not been turned down 


(Tr. 167). 
22. The pain experienced by "Ebony’s Bad Boy" was probably caused by 
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action devices or an abusive practice other than natural causes or accidental 
means. 


Conclusions 


1. On October 29, 1986, respondent Joe Fleming, in violation of section 
5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B), entered for the purpose of 
showing or exhibiting the horse known as "Delight’s Hotline" as Entry No. 305, 
in Class No. 34, at the 30th Annual Southern Championship Horse Show in 
Montgomery, Alabama while the horse was sore as defined in the Act. 

2. On June 4, 1988, respondent Joe Fleming, in violation of section 
5(2)(B) of the Act, 15 U.S.C. § 1824(2)(B), entered for the purpose of 
showing or exhibiting the horse known as “Ebony’s Bad Boy" as Entry No. 
508, in Class No. 29, at the Columbia Spring Jubilee Horse Show in Columbia, 
Tennessee, while the horse was sore as defined in the Act. 

3. The appropriate sanction to be imposed on Joe Fleming for these two 
violations is a civil penalty of $2,000 per violation or $4,000 total; and, in 
addition, he should be disqualified from participation in horse shows for five 
years. 


Pertinent Statutory Provisions 


15 U.S.C. § 1821(3) provides in part: 
(3) The term "sore" when used to describe a horse means that-- 
...(D) any other substance or device has been used by a 
person on any limb of a horse or a person has engaged in a 
practice involving a horse, 


and, as a result of such application, infliction, injection, use, 
or practice, such horse suffers, or can reasonably be expected 
to suffer, physical pain or distress, inflammation, or lameness 
when walking, trotting, or otherwise moving, except that such 
term does not include such an application, infliction, injection, 
use, or practice in connection with the therapeutic treatment 
of a horse by or under the supervision of a person licensed to 
practice veterinary medicine in the State in which such 
treatment was given. 


15 U.S.C. § 1824 states in part: 
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The following conduct is prohibited: 


(2) The... (B) entering for the purpose of 
showing or exhibiting in any horse show or horse 
exhibition, any horse which is sore, . . . and (D) 
allowing any activity described in clause (A), (B), 
or (C) respecting a horse which is sore by the 
owner of such a horse. 


15 U.S.C. § 1825(b) states: 


(b)(1) Any person who violates section 1824 of this 
title shall be liable to the United States for a civil 
penalty of not more than $2,000 for each violation. 
No penalty shall be assessed unless such person is 
given notice and opportunity for a hearing before 
the Secretary with respect to such violation. The 
amount of the civil penalty shall be assessed by the 
Secretary by written order. In determining the 
amount of such penalty, the Secretary shall take 
into account all factors relevant to such 
determination, including the nature, circumstances, 
extent, and gravity of the prohibited conduct and, 
with respect to the person found to have engaged 
in such conduct, the degree of culpability, any 
history of prior offenses, ability to pay, effect on 
ability to continue to do business, and such other 
matters as justice may require. 


(2) Any person against whom a violation is found 
and a civil penalty assessed under paragraph (1) of 
this subsection may obtain review in the court of 
appeals of the United States in the circuit in which 
such person resides or has his place of business or 
in the United States court of Appeals for the 
District of Columbia Circuit by filing a notice of 
appeal in such court within 30 days from the date 
of such order and by simultaneously sending a copy 
of such notice by certified mail to the Secretary. 
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The Secretary shall promptly file in such court a 
certified copy of the record upon which such 
violation was found and such penalty assessed, as 
provided in section 2112 of Title 28. The findings 
of the Secretary shall be set aside if found to be 
unsupported by substantial evidence. 


(3) If any person fails to pay an assessment of a 
civil penalty after it has become a final and 
unappealable order, or after the appropriate court 
of appeals has entered final judgment in favor of 
the Secretary, the Secretary shall refer the matter 
to the Attorney General, who shall recover the 
amount assessed in any appropriate district court of 
the United States. In such action, the validity and 
appropriateness of the final order imposing the civil 
penalty shall not be subject to review. 


(4) The Secretary may, in his discretion, 
compromise, modify, or remit, with or without 
conditions, any civil penalty assessed under this 
subsection. 


15 U.S.C. § 1825(c) states in part: 


(c) In addition to any fine, imprisonment, or civil 
penalty authorized under this section, any person 
who was convicted under subsection (a) of this 
section or who paid a civil penalty assessed under 
subsection (b) of this section or is subject to a final 
order under such subsection assessing a civil 
penalty for any violation of any provision of this 
chapter or any regulation issued under this chapter 
may be disqualified by order of the Secretary, after 
notice and opportunity for a hearing before the 
Secretary, from showing or exhibiting any horse, 
judging or managing any horse show, horse 
exhibition, or horse sale or auction for a period of 
not less than one year for the first violation and not 
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less than five years for any subsequent violation 
15 U.S.C. § 1825(d)(5) provides: 


(5) In any civil or criminal action to enforce this 
chapter or any regulation under this chapter a 
horse shall be presumed to be a horse which is 
sore if it manifests abnormal sensitivity or 
inflammation in both of its forelimbs or both of its 
hindlimbs. 


Discussion 


In enacting the Horse Protection Act, Congress found "that the soring of 
horses is cruel and inhumane" and that horses sored for the purpose of 
improving their gait compete unfairly with horses that are not sored. 15 
US.C. § 1822. 

In order to address these evils, Congress made it unlawful to (1) show or 
exhibit a horse which is sore; (2) enter for the purpose of showing or 
exhibiting a horse which is sore; or (3) allow the showing or entering of a sore 
horse. 15 U.S.C. § 1824. 

The term "sore" describes a horse on which any substance or practice has 
been used which causes, or may reasonably be expected to cause the horse 
“physical pain or distress, inflammation, or lameness when walking, trotting or 
otherwise moving." 15 U.S.C. § 1821(3). 

The act provides for civil as well as criminal penalties. However, for a 
criminal penalty to be assessed, the violation must be "knowing" in nature, 18 
U.S.C. § 1825(a). The civil penalties which may be imposed in this 
administrative proceeding include monetary sanctions of not more than $2,000 
per violation and disqualification from horse shows for not less than one year 
for the first violation and not less than five years for any subsequent violation. 
Mr. Fleming is being disqualified for five years because there is more than 
one violation and because he was previously fined $2,000 and disqualified for 
one year for showing a sored horse on April 1, 1977 (See Fleming, et al v. U.S. 
Department of Agriculture), (6th Circuit 1983), 42 Agric. Dec. 1060 footnote 2). 

Delight’s Hotline was sore when Mr. Fleming, its trainer, entered the 
horse to be shown and exhibited at the Montgomery County Show, on 
October 29, 1986. 

Although, the DQP, had passed the horse as not sore, Dr. Mike Rushing 
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and Dr. Owen Hester, two highly experienced veterinarians found it otherwise. 
Respondent would refute their opinions on the basis of the contrary opinion 
of the DOP, the fact that the horse was fractious, and their failure to tell him 
at the.time of their examination that they were recommending that action be 
taken against him for entering a sore horse. 

The fact that the horse was fractious may have more bearing on the fact 
that the DOP did not detect soreness, than upon the findings of two 
veterinarians. As Dr. Hester noted in his affidavit (CX 6). 

"I was warned by Mr. Thomas that the horse was ‘fractious’ and would put 
his feet in your ‘pocket.”" 

Apparently, Mr. Thomas, the DOP, experienced considerable difficulty in 
examining this horse; sufficient to bring the problem to the attention of one 
of the veterinarians who subsequently examined it. But the veterinarians, 
neither of whom was shown to be biased against Mr. Fleming or anyone else 
associated with the horse or the horse show, both testified they were able to 
conduct full palpation examinations and to distinguish between the horse’s 
fractious conduct and its pain specific reactions. Both found the horse to be 
sore and both have provided testimony which I find to be fully credible and 
more trustworthy and reliable than that furnished by the DQP. 

Most importantly, their affidavits are detailed; they specify the various 
observations they made of the horse and its reactions which convinced them 
that it was suffering pain as the result of trauma to both front pasterns 
consistent with soring practices and inconsistent with natural or accidental 
causes. As the diagram on the violation form they prepared (CX 2) shows, 
they detected extreme pain response in symmetrical locations on both front 
pasterns. There was extreme pain found on palpation of both bulbs of both 
pasterns. These areas which are protrusions on the posterior aspect of the 
pasterns, are likely areas for trauma to be inflicted by action devices; i.e., 
chains, which flop up and down and strike the protruding bulbs as the horse 
walks, trots or otherwise moves. There were also symmetrical pain locations 
on the anterior aspect (front) of each front pastern as well as moderately 
painful areas in the pocket between the bulbs of both front pastern. The 
application of caustic chemicals to those areas which were then subjected to 
further irritation by action devices, is a most likely explanation. For that 
reason, Congress created a rebuttable presumption of soreness whenever 
abnormal sensitivity is manifested in both of a horse’s forelimbs. Respondent 
has not rebutted that presumption. But even in its absence, I would conclude 
that the horse was sore based upon the testimony and the most explicitly 
recorded recollections of Drs. Rushing and Hester. 
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Respondent’s contention that he should not be found to have violated the 
act on this occasion because the veterinarians did not inform the horse’s 
custodian at the time that they had detected violations, is inconsistent with the 
facts and legally unavailing. 

Dr. Rushing’s affidavit states the very contrary (CX 7): 


"I then informed the custodian of the horse, Dickey Gardner, that we 
had found the horse" sore "as defined by the Horse Protection Act." 


Mr. Fleming’s own testimony is also inconsistent with the allegation. (Tr 
154): 


[I]t dawned on me there must be some kind of problem .. . I 
understood that the Government was finding a problem with the 
horse. 


At any rate, the veterinarians do not appear to have been confused as 
respondent contends and no legal precedent or authority is cited by 
respondent or known to me, which would excuse a violation because 
government investigators, or, here APHIS veterinarians, did not immediately 
advise a violator of their findings. 

Ebony’s Bad Boy was sore when Mr. Fleming, its trainer, entered the 
horse to be shown and exhibited at the Columbia Spring Judicial Horse Show, 
on June 4, 1988. 

When this horse was presented for pre-show inspection, it was turned 
down by the DOP and both USDA veterinarians in attendance each of whom 
independently found it to be sore. One veterinarian has since died. The 
other, Dr. L. S. Critchfield is eminently qualified and one of the most 
experienced veterinarians assigned to horse shows by USDA. This horse also 
showed strong pain responses upon Dr. Critchfield’s palpation of the bulbs of 
the pasterns and in the pockets between them. The violation report (CX 3) 
contains depictions very similar to those found when "Delight’s Hotline" was 
earlier examined (CX 2). Symmetrical pain sensitive areas are again shown. 
Dr. Critchfield detailed these strong pain responses in his affidavit (CX 8): 


These pain responses consisted of a very strong take away action of 
the front limb; an upward jerking and twisting of the head; shuffling 
of the rear feet forward and tightening and tensing of the abdominal 
muscles. 
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Dr. Critchfield asked the custodian to demonstrate the horse in motion 
and observed: 


The horse was reluctant to move out; led with a tight rein and high 
head; moved slowly with hindquarters tucked. 


The violation form is also explicit and detailed. I find Dr. Critchfield to 
be a credible and completely trustworthy and reliable expert witness. He 
ruled out natural and accidental causes as bases for the horse’s pain response. 
The probable cause was the use of a artificial means such as the chains used 
to regularly work the horse in training sessions. 

Respondent defends against Dr. Critchfield’s observations and opinion on 
three grounds. The inspection area was crowded; two other veterinarians who 
subsequently examined the horse state they did not detect soring; and the 
horse was a stallion excited by the presence of mares. 

Dr. Critchfield’s testimony overcomes each of the three contentions. He 
testified that the inspection area was sufficient for him to conduct the 
inspection and that he based his conclusions on the basis of pain specific 
reactions to his palpation of the horse when it was presented to be shown and 
not upon the kind of reactions associated with romance or an examination 
made subsequent to the time of entry. I have necessarily discounted the 
opinion of the two veterinarians engaged by respondent to examine the horse 
subsequent to being advised that it was found to be sore. Their examinations 
were conducted at a time sufficiently distant in time to be unreliable. The 
pain the horse was experiencing when presented for pre-show inspection could 
have been masked by the use of an anesthetic or could have subsided in the 
ten minutes which passed before the first private veterinarian examined it and 
in the twenty minutes which passed before the second private veterinarian 
started his examination. 

The appropriate sanction to be imposed is the maximum $2,000 civil 
penalty for each of the violations and the disqualification of respondent from 
horse show participation for five years. The Act specifies that in determining 
the amount of a civil penalty, all factors relevant to the determination should 
be taken into account, including the nature, circumstances, extent and gravity 
of the prohibited conduct, and the violator’s degree of culpability, any history 
of prior offenses, ability to pay, effect on ability to continue to do business, 
and such other matters as justice may require 15 U.S.C. § 1825(b)(1). Though 
respondent’s means are modest, he can pay a $4,000 civil penalty and its 
payment would not, in itself, affect his ability to continue to do business. That 
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being the case, justice requires that the maximum civil penalty be imposed for 
each violation since they are multiple, the respondent has a past history of 
violating the Act and as the horse’s trainer, he has the greatest culpability for 
these horses having been entered when sore --- he is the person who most 
likely sored them. 

These violations constitute second and third violations of the Act which 
convinces me that respondent should be disqualified from any participation in 
horse shows as the Act permits, and that his disqualification be for five years 
as the Act thereupon requires 15 U.S.C. § 1825(d)(5). 

Accordingly, the following Order is hereby being entered. 


Order 


1. Respondent Joe Fleming is assessed civil penalties totally $4,000 which 
shall be paid by certified check or money order made payable to the 
Treasurer of the United States, and forwarded to Donald A. Tracy, Room 
2014 South Building, United States Department of Agriculture, Washington, 
D.C. 20250-1400. 

2. Respondent Joe Fleming is disqualified for five years from the 
effective date of this Order, from showing, exhibiting or entering any horse in 


a horse show, and from judging, managing or otherwise participating in any 
horse show. 

This Order shall become final and effective thirty-five days after the date 
of service of this Decision and Order upon respondent unless there is an 
appeal to the Judicial Officer pursuant to 7 C.F.R. 81.145. 

[This Decision and Order became final December 24, 1992.-Editor] 
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In re: THE LUBRIZOL CORPORATION. 
Plant Variety Protection Appeal Application No. 8900260. 
Decision and Order filed November 24, 1992. 


"J-17" corn inbred — Hybrid corn — Public variety — Plant variety protection — Filing 
applications — Terms "use" or "used" — Agency construction of Act — Statutory construction. 


The Judicial Officer affirmed the denial by the Commissioner of the Plant Variety Protection 
Office of Petitioner’s application for plant variety protection of a corn variety designated as 
“J-17." Petitioner used "J-17" more than 1 year prior to filing the application for protection to 
produce hybrid seed corn, which was commercially sold by Petitioner. Such use of the variety 
made it a public variety under the Plant Variety Protection Act, which is a bar to Petitioner’s 
application for protection. The term "used" should be given its ordinary dictionary meaning. 
The cryptic legislative history is not persuasive. Great deference should be given to the 
interpretation of a statute by the agency charged with its administration. No weight is given to 
an interpretation of the Act not published in the Federal Register or brought to Petitioner’s 
attention. 


Robert A. Ertman, for Respondent. 
James C. Weseman, San Diego, CA, & Forrest L. Collins, Wickliffe, OH, for Petitioner. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal pursuant to the Plant Variety Protection Act (7 U.S.C. 
§ 2321 et seg.) (Act), and the Regulations and Rules of Practice thereunder 
(7 C.F.R. Part 180), from the denial by the Commissioner of the Plant Variety 
Protection Office of Petitioner’s application for plant variety protection of a 
corn variety designated as "J-17." 

Petitioner’s initial application was filed on June 29, 1989. The 
Commissioner requested additional information regarding the use of the 
variety in the production of a commercial hybrid on July 11, 1989, and it was 
provided on October 6, 1989. The application was denied on October 11, 
1989. 

Petitioner requested reconsideration by the Commissioner on March 23, 
1990, and the application was again denied on June 4, 1990. Petitioner then 
appealed to the Secretary on August 2, 1990.’ Oral argument before the 


‘Effective December 1, 1977, the authority of the Secretary of Agriculture to decide appeals by 
applicants under the Plant Variety Protection Act was delegated to the Judicial Officer (42 Fed. Reg. 
61,029 (1977)). The position of Judicial Officer was established pursuant to the Act of April 4, 
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Judicial Officer was held on September 28, 1992. 

Section 63 of the Act requires the Secretary to "seek the advice of the 
Plant Variety Protection Board on all appeals, before deciding the appeal" 
(7 U.S.C. § 2443). Pursuant to this requirement and in accordance with the 
authority of the Board provided in section 7(b)(2) of the Act (7 U.S.C. § 
2337(b)(2)), the record involved in this appeal was reviewed by a 
subcommittee of the Board. On June 17, 1991, the subcommittee 
unanimously determined that "the Commissioner did render a prudent 
decision in denying plant variety protection of ‘J-17 Corn Inbred," and that 
"the Commissioner did properly interpret the Plant Variety Protection Act in 
reaching his decision." 


RELEVANT PROVISIONS OF THE PLANT VARIETY 
PROTECTION ACT 


Sec. 41. (7 U.S.C. § 2401) Definitions and rules of construction 


The definitions and rules of construction set forth in this section 
apply for the purposes of this chapter. 


(h) The term "testing" means testing or experimental use of a 


variety before any sale thereof. Sale for other than seed purposes of 
seed or other plant material produced as the result of testing shall not 
constitute a sale for the purpose of the preceding sentence or for the 
purpose of the following subsection. 

(i) The term "public variety" means a variety sold or used in this 
country, or existing in and publicly known in this country; but use for 
the purpose of testing, or sale or use as individual plants not known 
to be sexually reproducible, shall not make the variety a public variety. 


1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed 
in January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions 
of the prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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Sec. 42. (7 U.S.C. § 2402) Right to plant variety protection; plant 
varieties protectable 


(a) The breeder of any novel variety of sexually reproduced plant 
(other than fungi, bacteria, or first generation hybrids) who has so 
reproduced the variety, or his successor in interest, shall be entitled 
to plant variety protection therefor, subject to the conditions and 
requirements of this subchapter unless one of the following bars 
exists: 

(1) Before the date of determination thereof by the 
breeder, or more than one year before the effective filing date of 
the application therefor, the variety was (A) a public variety in 
this country, or (B) effectively available to workers in this country 
and adequately described by a publication reasonably deemed a 
part of the public technical knowledge in this country which 
description must include a disclosure of the principal 
characteristics by which the variety is distinguished. 


(b) The Secretary may, by regulation, extend for a reasonable 
period of time the one year time period provided in subsection (a) of 


this section for filing applications, and may in that event provide for 
at least commensurate reduction of the term of protection. 


Sec. 83. (7 U.S.C. § 2483) Contents and term of plant variety 
protection 


(a) Every certificate of plant variety protection shall certify that 
the breeder (or his successor in interest)[,] his heirs or assignees, has 
the right, during the term of the plant variety protection, to exclude 
others from selling the variety, or offering it for sale, or reproducing 
it, or importing it, or exporting it, or using it in producing (as 
distinguished from developing) a hybrid or different variety therefrom, 
to the extent provided by this chapter. If the owner so elects, the 
certificate shall also specify that in the United States, seed of the 
variety shall be sold by variety name only as a class of certified seed 
and, if specified, shall also conform to the number of generations 
designated by the owner. Any rights, or all rights except those elected 
under the preceding sentence, may be waived; and the certificate shall 
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conform to such waiver. The Secretary may at his discretion permit 
such election or waiver to be made after certificating and amend the 
certificate accordingly, without retroactive effect. 

(b) The term of plant variety protection shall expire eighteen 
years from the date of issue of the certificate in the United States. If 
the certificate is not issued within three years from the effective filing 
date, the Secretary may shorten the term by the amount of delay in 
the prosecution of the application attributed by the Secretary to the 
applicant. 


Sec. 111. (7 U.S.C. § 2541) Infringement of plant variety protection 


Except as otherwise provided in this subchapter, it shall be an 
infringement of the rights of the owner of a novel variety to perform 
without authority, any of the following acts in the United States, or in 
commerce which can be regulated by Congress or affecting such 
commerce, prior to expiration of the right to plant variety protection 
but after either the issue of the certificate or the distribution of a 
novel plant variety with the notice under section 2567 of this title: 


(4) use the novel variety in producing (as distinguished from 
developing) a hybrid or different variety therefrom. . . . 


Findings of Fact 


1. Petitioner is a corporation doing business at 29400 Lakeland 
Boulevard, Wickliffe, Ohio 44092. 

2. Virtually all corn grown commercially in the United States is planted 
from hybrid seed. Hybrid corn is generally understood to be the first 
generation of a cross between inbred lines developed by controlled self- 
pollination continued for several generations. 

Inbred corn lines have genetically pure or homozygous genotypes. They 
will generally have desirable agronomic characteristics and be relatively 
resistant to insect and disease attacks, but they usually display reduced vigor 
and yield. Provided that the inbred parent lines are not closely related, corn 
hybrids will generally exhibit heterosis, i.e., yields greater than expected from 
either parent line. 

The purity and proprietary value of inbred lines is usually carefully 
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guarded by their owners. Although the owner of an inbred line must typically 
transfer hybrid seed corn created from the inbred lines to customers, the 
inbred lines cannot be recreated by the customer except by backcrossing the 
hybrids to the parent inbred lines. Such backcrossing is impossible without 
access to the inbred parent lines. 

Prior to March 1986, the applicant or its privies created hybrid seed corn 
which had "J-17" as one inbred parent line. Line "J-17" was retained in 
secrecy, away from public scrutiny and availability, during the creation of this 
hybrid. On or about March 30, 1986, a crop of such hybrid seed corn was 
sold commercially in the United States. Line "J-17" itself was not released or 
otherwise made available to the public until a time less than 1 year prior to 
the date of Petitioner’s present application for plant variety protection, i.e., 
June 29, 1989. 

3. In the cover letter for Petitioner’s application for plant variety 
protection, dated June 28, 1989, Petitioner stated: 


We understand your informally expressed view to us that the 
private use of an inbred line to produce a commercial hybrid would 
be considered a public use of the inbred line. According to this view, 
we further understand, such a public use for more than one year 
before an application for plant variety protection is filed would bar 
the grant of such protection. 


The Plant Variety Protection Act, as we understand it, however, 
does not support this view. Accordingly, we are applying for 
protection for an inbred line which, admittedly, has been used in 
secret for several years to produce a commercial hybrid. The inbred 
line, itself, has been commercially available to the public for far less 
than a year. 


4. Inaletter to the Commissioner of the Plant Variety Protection Office, 
dated October 6, 1989, replying to a request for further information on the 
use of the variety, Petitioner stated: 


The inbred line "J-17" has been used to produce a commercial hybrid. 
As far as revealed in the records available to us, "J-17" was first 
planted in a production field on April 23-24, 1986, in order to produce 
a commercial hybrid. The commercial hybrid so produced was first 
sold on December 30, 1986. 
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5. Petitioner’s application, filed June 29, 1989, for plant variety protection 
of a corn variety designated as "J-17" was denied on October 11, 1989, by the 
Commissioner of the Plant Variety Protection Office. The Commissioner 
stated in his letter denying the application: 


We have reviewed the facts as presented in the application and 
Mr. Schlosser’s letter of October 6, 1989. We find "J-17" to be 
ineligible for protection because it has been used more than one year 
prior to the filing of the application and is therefore a public variety 
as defined in the Plant Variety Protection Act (PVPA). 


This decision is based on the following sections of the PVPA: section 
42(a)1, which states the time limitation; section 41(i), which gives the 
definition of the term "public variety" as one which is sold or "used" 
in this country; and section 111(4) which defines "use" to include 
producing (as opposed to developing) a hybrid or different variety. 


This interpretation of the PVPA was published in the PVPO Journal, 
Volume 11(3):15, 1983 (copy enclosed). 


"J-17" is a corn inbred which has been used, for a purpose not 
exempted by the act, more than one year prior to the filing date of 
this application and is therefore declared ineligible for protection. 


If you wish, you may request reconsideration of this decision pursuant 
to 7 U.S.C. 2442 and 7 C.F.R. 180.106 and 180.175. 


6. The Commissioner denied Petitioner’s request for reconsideration on 
June 4, 1990, stating: 


The application for a Plant Variety Protection Certificate on "J-17" 
was denied pursuant to section 42(a)(1)(A) of the Plant Variety 
Protection Act (Act) because it was found to be a public variety as 
defined in section 41(i) of the Act. The variety was found to be a 
public variety because it had been used in the United States more 
than one year prior to the date of the application. The use involved 
the production, as opposed to the development, of a hybrid variety. 
The applicant has petitioned for reconsideration, contending that such 
use does not make a variety a public variety. 
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The term “public variety" is defined in section 41(i) of the Act as 
follows: 


The term "public variety" means a variety sold or used in this 
country, or existing in and publicly known in this country; but 
use for the purpose of testing, or sale or use as individual 
plants not known to be sexually reproducible, shall not make 
the variety a public variety. 


The term "use" is not defined or limited in the Act and thereforé must 
be accorded its ordinary, dictionary meeting. 


The use of a variety to produce a hybrid variety is a use within the 
meaning of section 41(i) of the Act. This is particularly clear when 
reference is made to section 111, which distinguishes between the use 
of a variety to produce a hybrid or other variety, as opposed to the 
development of another variety. 


Section 41(i) does not distinguish between use by the breeder of the 
variety and use by others. It is therefore of no significance that the 
variety was used only b[y] the breeder. 


Accordingly, the initial decision denying a certificate of protection on 
"J-17" is upheld. 


Conclusions 


The Plant Variety Protection Act protects the owners of seed reproduced 
plant varieties by granting them exclusive rights to the sale and control of 
specific varieties. The granted right is evidenced by a certificate of protection, 
which includes the evidence that the material covered by the application is 
eligible for protection under the Act. The Plant Variety Protection Office is 
established by the Act and is charged with the responsibility of administering 
the provisions of the Act. 

The protection provided by the Act is limited to a term of 18 years from 
the date of issue of the certificate in the United States (7 U.S.C. § 2483(b)). 
If the approval process takes more than 3 years, the Secretary may shorten the 
protection term “by the amount of delay in the prosecution of the application 
attributed by the Secretary to the applicant" (ibid.). With limited exceptions, 
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an applicant cannot use a variety for more than 1 year before filing an 
application for protection (7 U.S.C. §§ 2401(h), (i), 2402(a)(1)). If the 
Secretary extends by regulation the 1-year time period for using a variety 
before filing an application, the Secretary may provide for at least 
commensurate reduction for the term of protection (7 U.S.C. § 2402(b)). 

It is not the intent of the Act to allow the developer of a plant variety to 
have the benefit of secret, exclusive use for whatever period secrecy can be 
maintained, followed by an 18-year period of exclusive use under a certificate 
of protection. When a plant breeder decides to use a novel variety in the 
United States, he or she must also choose, within 1 year (unless the 1-year 
period is extended by regulation), whether exclusivity will be sought through 
secrecy or through an application for protection under the Plant Variety 
Protection Act. 

The Commissioner properly denied plant protection to Petitioner’s "J-17" 
variety because, more than 1 year prior to the application for protection, 
Petitioner used "J-17" to produce, as opposed to develop, hybrid seed corn for 
commercial sale. In doing so, Petitioner "used" its plant variety "J-17," within 
the meaning of section 41(i) of the Act (7 U.S.C. § 2401(i)). The term "used" 
is not defined or limited in the Act, and, therefore, it must be accorded its 
ordinary, dictionary meaning. Massachusetts Protective Ass’n v. United States, 
114 F.2d 304, 310-11 (1st Cir. 1940). See also Barber v. Gonzales, 347 US. 


637, 641 (1954). The verb “use” or "used" means (WEBSTER’S THIRD NEW 
INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE, UNABRIDGED 
2523-24 (1981): 


2: to put into action or service : have recourse to or enjoyment of : 

.3: to carry out a purpose or action by means of : make 
instrumental to an end or process : apply to advantage : turn to 
account : UTILIZE... . 


syn EMPLOY, UTILIZE, APPLY, AVAIL : USE is general and indicates 
any putting to service of a thing, usu. for an intended or fit 
purpose. ... 


When Petitioner used its hybrid variety "J-17" more than 1 year prior to 
its application, to produce hybrid seed corn, which it sold commercially, it 
"used" the variety, as the term "used" is normally understood. In fact, 
Petitioner’s use of "J-17" is the very type of use ordinarily to be expected 
when a new variety of corn is developed, viz., to cross the new variety with 
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another variety to produce hybrid seed corn, which seed corn is then sold 
commercially to produce a superior variety of corn. This interpretation of 
“used" is supported by section 83 of the Act, which provides that a certificate 
of plant variety protection shall certify that the breeder has the right to 
exclude others from “using it in producing (as distinguished from developing) 
a hybrid or different variety therefrom" (7 U.S.C. § 2483(a) (emphasis 
added)). Similarly, this interpretation of “used" is supported by section 111 of 
the Act, which provides that it shall be an infringement of the rights of the 
owner of a novel variety to “use the novel variety in producing (as 
distinguished from developing) a hybrid or different variety therefrom" 
(7 U.S.C. § 2541(4) (emphasis added)).? 

The Act permits the "testing" of a variety without making it a “public 
variety," but the term "testing" means "testing or experimental use of a variety 
before any sale thereof" (7 U.S.C. § 2401(h)). The Act further provides that 
"[s]ale for other than seed purposes of seed or other plant material produced 
as the result of testing shall not constitute a sale for the purpose of the 
preceding sentence or for the purpose of the following subsection [defining 
‘public variety’]" (ibid.). In the present case, Petitioner sold the hybrid seed 
corn produced from "J-17" commercially more than 1 year before it filed its 
application for protection. This was not "testing" within the meaning of 
7 US.C. § 2401(h), (i). 

Petitioner contends that it was merely "market testing" the hybrid seed 
corn produced from its "J-17" variety, in order to determine whether there 
was a suitable market for that hybrid seed corn. Petitioner contends that it 
should at least be allowed to market test the hybrid seed corn for the same 
4-year period permitted in sales to foreign countries (see Tr. 23), but the Act 
does not include such commercial sales in the United States of seed produced 
from crossing a new varicty with another variety as "testing," as that term is 
used in the Act (7 U.S.C. § 2401(h), (i)). If I were to agree with Petitioner 


There is no merit to Petitioner’s argument that the word "use" should not be given the same 
meaning in provisions affording protection (7 U.S.C. § 2401(h), (i)) as in provisions defining 
infringement (7 U.S.C. § 2541(4)) (Appeal at 6-7). Deuterium Corp. v. United States, 19 C1.Ct. 
624, 632-33 (1990), upon which Petitioner relies by way of analogy, is not apposite. The question 
there was not what is a use, but, rather, whether the use in question was an infringing use. The 
Court was construing two terms of art in the Patent Laws, the "experimental use exception to 
infringing uses" and the "experimental use exception to the public use or sale bar." The court 
declined to use the same tests for both exceptions, noting that "the experimental use exception to 
infringing uses grows from the judicial origins of the exception” and should be applied narrowly (19 
Cl.Ct. at 633). That case is not helpful to Petitioner’s position here. 
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that market testing, consisting of commercial sales in the United States of 
hybrid seed corn produced from crossing "J-17" with another variety, could be 
construed as "testing," within the meaning of the Act (7 U.S.C. § 2401(h), (i)), 
a remand would be necessary to determine the extent and nature of 
Petitioner’s commercial sales of the hybrid seed corn produced from "J-17." 
But since I disagree with Petitioner’s argument, no remand is necessary. 

Petitioner contends in its brief that the term "used" in section 41(i) of the 
Act (7 U.S.C. § 2401(i)) should be interpreted to mean "used by another," i.e, 
someone other than the breeder (Appeal at 5, 13). However, there is no basis 
for reading into the Act the words "by another." If that result is desirable, the 
Act should be amended by Congress--not by judicial interpretation. 

Petitioner argued at the oral argument that the definition of "public 
variety" (7 U.S.C. § 2401(i)) should be interpreted to forbid only a use which 
makes the variety itself (i.e., "J-17" in this case) available to the public, but the 
plain terms of the Act do not permit such a restrictive meaning to be given 
to the term "used." 

Petitioner argues that under the Commissioner’s interpretation of the Act, 
“use for the purpose of developing a hybrid variety,’ or any other plant 
breeding purposes, would also make an inbred line a public variety and 
ineligible for protection. Thus, the Commissioner’s determination would make 
all varieties unprotectable by his logic" (Appeal at 5). However, the use of a 
variety in efforts to develop a new variety, hybrid or otherwise, is clearly an 
experimental or testing use, which is a specifically exempted use (7 U.S.C. § 
2401(h), (i)). See also 7 U.S.C. §§ 2483(a), 2541(4), both of which distinguish 
between using a novel variety in producing a hybrid or different variety and 
using a novel variety in developing a hybrid or different variety. Accordingly, 
there is no basis for Petitioner's argument that the Commissioner’s 
interpretation would make all varieties unprotectable. 

Petitioner relies on the legislative history of the Act, which states (H.R. 
REP. NO. 1605, 91st Cong., 2d Sess. (1970), reprinted in 1970 U.S.C.C.A.N. 
5082, 5085): 


Public varieties are not subject to protection under the bill. Since 
they are public property no exclusive rights can be obtained. 


However, this cryptic statement affords no basis for overturning the 
Commissioner’s interpretation of the Act, approved by the Board. 

Although the Commissioner’s construction is the result I would have 
reached had the question been presented in the first instance to me, "great 
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deference [should be given] to the interpretation given the statute by the 
officers or agency charged with its administration." Udall v. Tallman, 380 U.S. 
1, 16 (1965). 

I give no weight to the fact that the Plant Variety Protection Office, in its 
Official Journal published in 1983, stated (Reply to Appeal Petition at 4): 


Inbred lines, as other varieties, are protectable under the Plant 
Variety Protection Act provided that they or their commercial hybrids 
have not been sold more than 1 year prior to application for 
protection. The sale of a hybrid is considered to be commercial use 
of the parent inbreds, thus making them public varieties. 


This interpretation was not published in the Federal Register, and it was 
presumably not brought to Petitioner’s attention. However, for the reasons 
stated above, I reach the same interpretation. 

Petitioner’s argument based on the International Convention for the 
Protection of New Varieties of Plants (Appeal at 14-16) is not relevant or 
persuasive. It is not necessary to discuss this argument in detail, but I am in 
agreement with the Commissioner’s Reply Brief at 15-18. Similarly, all other 
arguments by Petitioner not specifically discussed herein are rejected as 
irrelevant or unpersuasive. In short, none of Petitioner's arguments 
adequately refute the Commissioner’s interpretation of the Act that the 
“commercial exploitation of an inbred line for the commercial production and 
sale of a hybrid variety is a use of the parent line and it is a bar to 
protection," unless the application is filed within 1-year after such commercial 
exploitation (Tr. 33). 

For the foregoing reasons, the following Order is issued. 


Order 


The Commissioner’s denial of Application No. 8900260 for a certificate of 
Plant Variety Protection is affirmed and Petitioner’s appeal is dismissed. 
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In re: ROUSSELINE CLAUDE. 
P.Q. Docket No. 92-29. 
Decision and Order filed July 2, 1992. 


Default — Civil penalty — Failure to file answer — Admission of allegations — Importation of 
mangoes from Haiti into United States. 


The Judicial Officer affirmed Judge Hunt’s Order assessing a civil penalty of $375 against 
Respondent under the Federal Plant Pest Act, as amended, the Plant Quarantine Act, as 
amended, and the regulations promulgated thereunder, on the basis of Jn re Kaplinsky. 


Scott C. Safian, for Complainant. 

Respondent, Pro se. 

Initial decision issued by James W. Hunt, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Respondent from an Initial Decision and Order by 
an Administrative Law Judge (attached as Appendix A) under the Federal 
Plant Pest Act, as amended, 7 U.S.C. §§ 150aa-150jj, the Plant Quarantine 


Act, as amended, 7 U.S.C. §§ 151-154, 156-165, 167, and the regulations 
promulgated thereunder, 7 C.F.R. § 319.56 et seg. The case is governed by 
the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), attached 
as Appendix B. Accordingly, the following Order assessing a civil penalty of 
$375 (which is the Order that must be complied with, rather than the ALJ’s 
Order assessing a civil penalty in the same amount) should be issued in this 
case. 


Order 


Respondent Rousseline Claude is hereby assessed a civil penalty of $375. 
The civil penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 
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Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 92-29. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167) (Acts), 
and the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56-8) 
(Regulations). The proceeding was instituted by a Complaint filed on 
November 29, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Rousseline Claude (Respondent) violated the Acts and 
the Regulations. 

The Complaint was served upon the Respondent by certified mail in 
accordance with Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
The Respondent has failed to file an Answer with the Hearing Clerk within 
20 days of service of the complaint as required by 7 C.F.R. § 1.136(a). 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 


Findings of Fact 


1. Rousseline Claude, Respondent herein, is an individual with a mailing 
address of 268 Powder House Boulevard, Somerville, Massachusetts 02144. 

2. On or about May 17, 1991, at Jamaica, New York, Respondent 
imported mangoes from Haiti into the United States. 
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Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 


Therefore, the following Order is issued: 
Order 


The Respondent is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00). This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order and shall 
be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-29. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


: This civil penalty is one-half that requested in the complaint filed in this 


proceeding in accordance with the decision of the Judicial Officer in Jn re Shulamis Kaplinsky, 
47 Agric. Dec. 613 (1988) because no hearing is required. 
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Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 


In re: VANESSA HOPKINS. 
P.Q. Docket No. 92-14. 
Decision and Order filed August 27, 1992. 


Default — Failure to file answer — Civil penalty — Admission of allegations — Importing of 
mangoes from Trinidad into United States. 


The Judicial Officer reversed Judge Bernstein’s Order assessing a civil penalty of $250, increasing 
it to $375, against Respondent under the Plant Quarantine Act, as amended, and the regulations 
promulgated thereunder, on the basis of Jn re Kaplinsky. 


Sheila Hogan Novak, for Complainant. 

Respondent, Pro se. 

Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is an appeal by Complainant from an Initial Decision and Order by 


an Administrative Law Judge (attached as Appendix A) under the Plant 
Quarantine Act, as amended, 7 U.S.C. §§ 151-154, 156-165, 167, and the 
regulations promulgated thereunder, 7 C.F.R. § 319.56 et seq. The case is 
governed by the principles set forth in Jn re Kaplinsky, 47 Agric. Dec. 613 
(1988), attached as Appendix B. Accordingly, the following Order assessing 
a civil penalty of $375 (which is the Order that must be complied with, rather 
than the ALJ’s Order assessing a civil penalty of $250) should be issued in this 
case. 


Order 


Respondent Vanessa Hopkins is hereby assessed a civil penalty of $375. 
The civil penalty shall be payable to the "Treasurer of the United States" by 
certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 
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Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within 90 days after service of this Order. The Respondent shall indicate on 
the certified check or money order that payment is in reference to P.Q. 
Docket No. 92-14. 


Appendix A 
ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing importation of fruits and 
vegetables, 7 C.F.R. § 319.56 et seq., in accordance with the Rules of Practice 
in 7 C.F.R. §§ 1.130 et seq., and 380.1. 

This proceeding was instituted by a Complaint filed on November 4, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint alleged that on or 
about February 1, 1991, Respondent imported approximately two mangos 
from Trinidad into the United States at San Juan, Puerto Rico, in violation of 
7 C.F.R. § 319.56 because the importation of mangos from Trinidad into the 
United States is prohibited. Respondent failed to file an Answer within the 
time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of 
Practice, 7 C.F.R. § 1.136(c), provides that the failure to file an Answer within 
the time provided under § 1.136(a) shall be deemed an admission of the 
allegations in the Complaint. Further, the failure to file an Answer constitutes 
a waiver of hearing, 7 C.F.R. § 1.139. 

On April 9, 1992, Complainant filed a Motion for Adoption of Decision 
and Order. On April 27, 1992, Respondent filed a letter objecting to 
Complainant’s motion, in which she admitted facts supporting the alleged 
violation and stated that she and her husband were unemployed. However, 
Respondent did not show good cause for failing to file an Answer or offer 
meritorious objections to the entry of a Default Decision and Order in this 
case. Accordingly, this Decision is issued pursuant to section 1.139 of the 
Rules of Practice, 7 C.F.R. § 1.139. 

The determination of sanction in all Departmental cases is governed by 
the policy which the Judicial Officer articulated in In re: S.S. Farms Linn 
County, Inc., 50 Agric. Dec. 476, 497 (1991). In each case, the sanction is 
determined by examining the nature of the violation in relation to the 
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remedial purposes of the regulatory statute, along with all relevant 
circumstances, giving appropriate weight to the administrative 
recommendations. 

Regarding the type of violation found in this case, the Judicial Officer has 
decided that the minimum civil penalty in a typical violation of the Plant 
Quarantine Act, absent aggravating or mitigating circumstances, should be 
$500.00. Jn re: Kaplinsky, 47 Agric. Dec. 613, 630 (1988). In addition, the 
Judicial Officer has directed that where the Department is not required to 
hold a hearing, the civil penalty should be reduced by one-half. Jd. at 637; In 
re: Lopez, 44 Agric. Dec. 2201, 2211 (1985). 

In view of the minimal nature of Respondent’s violation, "approximately 
two mangos," and the fact that an inability to pay which is caused by 
unemployment is not alleviated by payment over a period of time, absent 
reemployment, I have concluded that the minimum recommended penalty, 
$250.00, will achieve the remedial purpose of the regulations in this case. A 
greater penalty would risk unnecessary hardship while exceeding the point of 
diminishing returns in deterrent effect. The limited nature of the danger 
involved in this incident is underscored by the fact that the Departmental 
inspector who located the prohibited fruit apparently assumed the risk of 
consuming the mango, immediately, at the point of interception. See, 
Respondent’s letter dated April 27, 1992, at 3. 


Findings of Fact 

1. Vanessa Hopkins is an individual whose mailing address is 354 
Pennsylvania Ave., Brooklyn, NY 11207. 

2. On or about February 1, 1991, Respondent imported approximately 
two mangos from Trinidad into the United States at San Juan, Puerto Rico, 
in violation of 7 C.F.R. § 319.56 because the importation of mangos from 
Trinidad into the United States is prohibited. 

Conclusion of Law 


Respondent has violated 7 C.F.R. § 319.56. 


Order 


Respondent is assessed a civil penalty of $250.00. This penalty shall be 
payable to the "Treasurer of the United States" by certified check or money 
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order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within 30 days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-14. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice, 7 C.F.R. § 1.145. 


Appendix B 


In re Kaplinsky, 47 Agric. Dec. 613 (1988). 
[Not published herein.-Editor] 





VETERINARY ACCREDITATION 


In re: WILLIAM R. ROSENBERGER, D.V.M. 
V.A. Docket No. 92-02. 
Decision and Order filed August 6, 1992. 


Keeping currently informed of standards and regulations — Accredited veterinarian — 
Suspension of veterinarian accreditation — Failure to report vaccinations promptly - Failure 
to file answer — Vaccinating calf in State where not accredited. 


The Judicial Officer reversed the Decision and Order by Judge Bernstein (ALJ) suspending 
Respondent’s accreditation as a veterinarian authorized to perform official duties under 
State-Federal disease eradication programs for 1 month, and instead increased the suspension 
to 6 months, because Respondent violated the introductory paragraph of the accreditation 
standards in 9 C.F.R. § 161.3 (1991), and 9 C.F.R. § 161.3(h) (1991), by vaccinating a calf in 
Pennsylvania, a State in which he was not accredited. 


Jane H. Settle, for Complainant. 


Respondent, Pro se. 
Initial decision issued by Edwin S. Bernstein, Administrative Law Judge. 


Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding instituted by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, under the regulations, 9 C.F.R. § 160.1 et seq., promulgated under 
the Animal Quarantine and Related Laws, 21 U.S.C. § 111 et seg. On 
May 18, 1992, Administrative Law Judge Edwin S. Bernstein (ALJ) issued an 
Initial Decision and Order suspending Respondent’s accreditation as a 
veterinarian authorized to perform official duties under State-Federal disease 
eradication programs for one month because Respondent violated the 
introductory paragraph of the accreditation standards (9 C.F.R. § 161.3 
(1991)) and 9 C.F.R. § 161.3(h) (1991), by vaccinating a calf in Pennsylvania, 
a State in which he was not accredited. 

On June 2, 1992, Respondent, seeking a diminution of the suspension 
time, appealed to the Judicial Officer, to whom final administrative authority 
has been delegated to decide the Department’s cases subject to 5 U.S.C. §§ 
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556 and 557 (7 C.F.R. § 2.35). On June 19, 1992, Complainant filed an 
Appeal, seeking a 6-month suspension, as originally requested. The case was 
referred to the Judicial Officer for decision on July 28, 1992. 

Based upon a careful consideration of the entire record, the ALJ’s 
suspension period is increased to 6 months. 


Findings of Fact 


1. William R. Rosenberger, D.V.M., hereinafter referred to as 
Respondent, is an individual whose mailing address is Reistertown Veterinary 
Center, 13030 Hanover Road, Reistertown, Maryland 21136. 

2. Respondent is, and was at all times material herein, a Doctor of 
Veterinary Medicine (D.V.M.) and an accredited veterinarian only in the State 
of Maryland under the provisions of the regulations (9 C.F.R. §§ 160-162). 

3. Onor about May 4, 1991, Respondent vaccinated a calf for brucellosis 
in Pennsylvania, a State in which he was not accredited. 

4. As exhibited through the action cited in Finding 3, Respondent failed 
to carry out his responsibilities as an accredited veterinarian under the 
applicable Federal and cooperative programs in accordance with regulations 
and instructions issued to him by the Veterinarian-in-Charge ‘or the State 
Animal Health Official, or both. 


Conclusions 


By reason of the facts found herein, Respondent has violated the 
introductory paragraph and subsection (h) of 9 C.F.R. § 161.3, which provide 
(9 CFR. § 161.3 (1991), and 9 C.F.R. § 161.3(h) (1991)): 


§ 161.3 Standards for accredited veterinarians. 


An accredited veterinarian shall perform the functions of an 


'The position of Judicial Officer was established pursuant to the Act of April 4, 1940, 7 U.S.C. 
§§ 450c-450g, and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted in 5 
U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in January 
1971, having been involved with the Department’s regulatory programs since 1949 (including 3 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the prior 
Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 





1218 VETERINARY ACCREDITATION 


accredited veterinarian only in the State or States in which such 
veterinarian is accredited. An accredited veterinarian shall perform 
the functions of an accredited veterinarian subject to the supervision 
and direction of the Veterinarian-in-Charge and the State Animal 
Health Official and shall observe the following specific standards: 


(h) An accredited veterinarian shall keep himself currently 
informed on Federal and State regulations governing the movement 
of animals and poultry, and on procedures applicable to disease 
control and eradication programs, including emergency programs, and 
on definitions, regulations, and standards under the Animal Welfare 
Act, and any legislation amendatory thereof, and on regulations under 
the Horse Protection Act of 1970, and any legislation amendatory 
thereof. He shall carry out all of his responsibilities under the 
applicable Federal programs and cooperative programs in accordance 
with such regulations and instructions issued to him by the 
Veterinarian in Charge or the state Animal Health Official, or both. 


Respondent failed to file an Answer, and, also, did not deny the material 
allegations of the Complaint in a letter filed in Opposition to Complainant’s 
Motion for Adoption of Proposed Decision and Order. Accordingly, the 
allegations of the Complaint are deemed admitted, and Respondent’s right to 
a hearing was waived. In re Kaplinsky, 47 Agric. Dec. 613, 615-21 (1988). 
Here, as in In re Kneeland, 50 Agric. Dec. 1571, 1573 (1991), it was error for 
the ALJ to rely on facts adduced in a telephone conference with Respondent 
and Complainant’s counsel (Initial Decision at 2). Respondent was not under 
oath and was not subjected to cross-examination. Further, Complainant was 
not afforded the opportunity to present agency witnesses under oath. Such 
procedure is not authorized by the Rules of Practice, and proper findings or 
conclusions could not be based on the "evidence" adduced at such a telephone 
conference, even if the material allegations of the Complaint had not been 
deemed admitted, as a matter of law. Complainant’s Appeal states (Appeal 
at 7-8): 


On March 31, 1992, the ALJ held a partial fact finding telephone 
conference with complainant’s counsel and respondent. Decision, at 
2. During this conference, the ALJ accepted testimony from 
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respondent to the effect that, by performing veterinary services in a 
state in which he was not accredited, respondent "thought he was 
doing a good deed." Decision, at 2. In fact, the evidence leads to the 
opposite conclusion. Complainant’s counsel offered evidence to show 
that respondent knew, at the time he performed the act under 
consideration, that his vaccination of a calf in Pennsylvania was a 
violation of the Standards and not a "good deed." 


Dr. Rosenberger was notified that he was prohibited from 
participating in any animal health certification and vaccination 
activities through a February 14, 1991, letter from the State Animal 
Health Official for the Commonwealth of Pennsylvania. Moreover, 
the act of vaccinating an injured calf is not "a good deed," since the 
animal is already in a susceptible state and could easily become 
infected, or even develop brucellosis. See J. Dick, D.V.M., Calfhood 
Vaccination: History, Research, and Current Use, Lecture at the 
National Animal Disease Laboratory, Ames, IA (March 18-20, 1991). 
It is not good veterinary practice to vaccinate an injured animal. Jd. 


Furthermore, because the vaccination was not reported to the 
Pennsylvania authorities, future positive brucellosis tests would lead 
to the conclusion that the calf was a reactor, possibly resulting in the 
whole herd being quarantined. Complainant’s counsel proffered 
evidence disputing respondent’s claims during the telephone 
conference, but the ALJ considered respondent’s statements only. 


Irrespective of what Respondent knew or thought as to his conduct 
involved here, he was required to know the regulations and standards, and he 
should have known that his conduct was reprehensible and detrimental to the 
Brucellosis Eradication Program. 

In order to evaluate the administrative recommendation for a 6-month 
suspension order, it is necessary to understand the nature and importance of 
the Brucellosis Eradication Program. In Jn re Horton, 50 Agric. Dec. 430, 464 
(1991), it is stated that the "combined State and Federal spending on the 
cooperative brucellosis program ‘since its inception’ was ‘about close to three 
billion dollars’ (Tr. 23)." 

The Brucellosis Eradication Program is described in In re Petty, 43 Agric. 
Dec. 1406, 1409 (1984), aff'd, No. 3-84-2200-R (N.D. Tex. June 5, 1986), as 
follows: 
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4. Brucellosis (also known as Bangs disease or undulant fever) 
is a contagious, infectious and communicable disease affecting 
livestock. It is transmittable to humans.‘ (Tr. 32, 95-96, 1056-59, 
1160-64, 1177-80). The incubation period of the disease varies from 
about 10 days to a year, but does not generally exceed several months 
(Tr. 95, 1180). 


‘Brucellosis is "a disease of man of sudden or insidious onset and 
long duration characterized by great weakness, extreme exhaustion on 
slight effort, night sweats, chilliness, remittent fever, and generalized 
aches and pains and acquired through direct contact with infected 
animals or animal products or from the consumption of milk, dairy 
products, or meat from infected animals" (Webster’s Third New 
International Dictionary, Unabridged (1981), at 285). 


For many years the Federal Government has maintained a 
vigorous and costly program directed to the control and eradication 
of this disease (Tr. 32-33, 1059-63). For example, in 1980, the Federal 
Government spent $73,715,667 for brucellosis eradication (1982 
Budget Explanatory Notes, USDA, vol. 2, at 8). To control the 
disease, some entire herds of cattle are destroyed, with some 
indemnification from the Federal Government (9 C.F.R. § 51.3(a)(2) 
(1980); Tr. 239-41). Because of the large economic impact of the 
cattle industry on the nation, the success of the Brucellosis 
Eradication Program is of national importance. 


In carrying out the Brucellosis Eradication Program, the Federal 
Government, through regulations issued by the United States 
Department of Agriculture, regulates the interstate movement of 
cattle. 9 C.F.R. Part 78 (1980). 


In carrying out the Federal-State Brucellosis Eradication Program, private 
veterinarians, who are not State or Federal employees, are permitted to 
perform vital tasks under the program, as long as they are accredited and 
comply with the rigorous requirements of the accreditation program. As 
stated in In re Petty, 43 Agric. Dec. 1406, 1470-71 (1984), aff'd, No. 
3-84-2200-R (N.D. Tex. June 5, 1986), quoting from In re Ruster, 41 Agric. 
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Dec. 845, 852 (1982): 


Accreditation of Veterinarians is not a license to which an applicant 
is entitled as a matter of law. It is solely a ministerial privilege 
conferred on certain veterinarians to cooperate in the management of 
the Brucellosis Program. This privilege is conferred at the discretion 
of the Deputy Administrator as set out in 9C.F.R. Part 161. 
(Footnote omitted.) 


The administrative recommendation for a 6-month suspension period is 
reasonable for the serious violation found here, and is entitled to great weight. 
In re S.S. Farms Linn County, Inc. (Decision as to James Joseph Hickey and 
Shannon Hansen), 50 Agric. Dec. 476, 497 (1991), appeal docketed, No. 
91-70169 (9th Cir. Mar. 8, 1991). 

For the foregoing reasons, the following Order should be issued. 


Order 


The veterinarian accreditation of William R. Rosenberger, D.V.M., under 
the provisions of 9 C.F.R. §§ 160-162, is hereby suspended for 6 months. This 


Order shall become effective 30 days after service on Respondent. 


In re: WILLIAM R. ROSENBERGER, D.V.M. 
V.A. Docket No. 92-02. 
Stay Order filed September 8, 1992. 


Jane H. Settle, for Complainant. 
David Kartalia, West Minister, MD, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The Order previously issued in this case is hereby stayed pending the 
outcome of proceedings for judicial review. 





ANIMAL QUARANTINE AND RELATED LAWS 


MISCELLANEOUS ORDERS 


In re: GUSTAVO A. SORIA LUNA. 
A.Q. Docket No. 92-22. 
Order of Dismissal filed July 2, 1992 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Order Issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s July 1, 1992, motion to dismiss is granted. The above 
referenced case is dismissed without prejudice. 


In re: MIKE JORGENSEN, JIM WARREN, GARY PENNINGTON, 
CHRISTOPHER PANKAU, D.V.M, PAUL MENNICK, D.V.M. 

A.Q. Docket No. 92-23. 

Dismissal of Complaint Against Jim Warren and Gary Pennington filed July 
2, 1992. 


Jane H. Settle, for Complainant 
Respondents, Pro se. 
Dismissal Issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon consideration of complainant’s motion to dismiss, the complaint is 
dismissed as to Jim Warren and Gary Pennington. 


In re: M.T. LAWRENCE, JR., HALF CIRCLE CORPORATION, MACK 
JAMES d/b/a CATTLE CARE SERVICES, R. L. WALTERS d/b/a CATTLE 
CARE SERVICES, DR. DAVID M. JAMES, SPEEDWAY 
TRANSPORTATION, INC. 

A.Q. Docket No. 92-54. 

Dismissal as to Mack James d/b/a Cattle Care Services filed July 22, 1992. 


James D.Holt, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 
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Pursuant to Motion therefor by the Complainant filed July 15, 1992, the 
Complaint herein is dismissed as to Mack James, d/b/a Cattle Care Services. 
Copies hereof shall be served upon the parties. 


In re: MITCHELL B. STANLEY and LONNIE G. TURNER. 
A.Q. Docket No. 92-08. 
Dismissal of Complaint as to Lonnie G. Turner filed July 31, 1992. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Upon Motion therefor, filed by the Complainant., on July 26, 1992, the 
Complaint filed herein is dismissed as to Respondent Lonnie G. Turner. 
Copies hereof shall be served upon the parties. 


In re: MEDITERRANEAN SHIPPING, CO. 
A.Q. Docket No. 92-11. 
Dismissal of Complaint filed July 31, 1992. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


After having filed a proposed Decision and Order on July 8, 1992, and 
objections having been received thereto on July 23, 1992, the Complainant has 
moved to dismiss the Complaint by document filed July 24, 1992. 

The Complainant’s Motion to Dismiss, filed July 24, 1992, is hereby 
granted and the Complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 
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In re: TRANQUILINO CARRASCO. 

A.Q. Docket No. 92-43. 

Order Dismissing Complaint filed August 14, 1992. 
Scott C. Safian, for Complainant 

Respondent, Pro se. 

Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss is granted. It is ordered that the 
complaint be dismissed without prejudice. 


In re: ADAIR MERRILL d/b/a M & M HOG FARM. 
A.Q. Docket No. 92-68. 
Dismissal of Complaint filed October 21, 1992. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Premised upon Motion therefor, filed October 1, 1992, the Complaint 
herein is dismissed. 


Copies hereof shall be served upon the parties. 


In re: M. T. LAWRENCE, JR., HALF CIRCLE CORPORATION, R. L. 
WALTERS d/b/a CATTLE CARE SERVICES, DR. DAVID M. JAMES, 
SPEEDWAY TRANSPORTATION, INC. 

A.Q. Docket No. 92-54. 

Dismissal of Complaint as to Half Circle Corporation filed November 4, 
1992. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor, the Complaint herein is dismissed as to Half 
Circle Corporation. 
Copies hereof shall be served upon the parties. 
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In re: MANUEL RAMOS, d/b/a OSCARIAN BROTHERS CIRCUS. 
AWA Docket No. 91-42. 
Supplemental Order filed July 31, 1992. 


Martha Leary, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant, the Animal and Plant Health Inspection 
Service, the suspension of respondent’s license under the Animal Welfare Act, 
as amended, contained in the Order issued in this case on January 29, 1992, 
terminated as of April 15, 1992. 

This order shall be effective upon issuance. Copies shall be served upon 
the parties. 


In re: RONNIE OWENS and SHEILA OWENS, d/b/a COUGAR BEND. 
AWA Docket No. 93-03. 
Order Withdrawing Complaint as to Sheila Owens filed November 12, 1992. 


M. Bradley Flynn, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


The Complaint’s Motion to Withdraw Complaint as to Sheila Owens, filed 
November 10, 1992, is granted. The proposed order referenced therein was 
not attached to the motion given to the Administrative Law Judge. Therefore, 
the following Order is issued: 


Order 


For good cause set forth therein, the Complainant’s Motion to Withdraw 
Complaint as to Sheila Owens, filed November 10, 1992, is hereby granted, 
and as to Sheila Owens the Complaint is dismissed. 

Copies hereof shall be served upon the parties. 
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In re: MAX BAUER MEAT PACKER, INC., and JAMES J. BRENNAN, JR. 
FMIA Docket No. 92-1. 

PPIA Docket No. 92-1. 

Order Dismissing Complaint filed December 4, 1992. 


Darlene M. Bolinger, for Complainant. 
Michael S. Pasano, Miami, FL, for Respondent. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s motion to dismiss the Complaint against the Respondents 
is granted. It is ordered that the Complaint filed herein on November 25, 
1991, be dismissed without prejudice. 


In re: M. M. BARTLETT, TRIPLE B. FARM, RUSSELL K. PATE, and 
JAMES F. BASWELL. 

HPA Docket No. 90-24. 

Order filed July 2, 1992. 


Robert A. Ertman, for Complainant. 
Carthel L. Smith, Jr., Lexington, TN, for Respondent. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, the complaint 
is dismissed, without prejudice, as to respondent James F. Baswell. 


In re: STEVE WILLIAMS. 

HPA Docket No. 91-19. 

Order Allowing Amended Complaint and Entry of Consent Order filed 
July 24, 1992. 


Robert A. Ertman, for Complainant. 
Respondent, Pro se. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Complainant’s motion for an order allowing the amendment of the 
complaint to substitute Mr. Steve Williams as respondent, and the entry of a 
consent decision and order as to the substituted respondent, is granted for 
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good cause shown and with the agreemtn of the substituted respondent. In 
accordance with the intent of the parties, this order shall have the effect of 
dismissing the complaint against the initial respondent, Mr. Shane Williams, 
with prejudice. 


In re: LARRY BROWN and DONALD H. STEWART. 
HPA Docket No. 91-98. 
Dismissal of Complaint as to Respondent Larry Brown filed August 17, 1992. 


Donald A. Tracy, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


Complainant’s Motion to Dismiss Without Prejudice the Complaint herein 
as to Larry Brown, filed August 14, 1992, is hereby granted. 

The Complaint as to Respondent Larry Brown is dismissed without 
prejudice. 


In re: BILLY GRAY. 
HPA Docket No. 90-28. 
Ruling on Certified Question filed August 26, 1992. 


The Judicial Officer ruled on a question certified by Judge Baker that her proposed ruling to 
reopen the hearing is incorrect. Respondent had an opportunity to present evidence at the 
original hearing but elected not to do so, preferring to file an interlocutory appeal with the 
District Court. There is no basis for reopening the hearing after the District Court dismissed 
Respondent’s appeal for lack of jurisdiction. 


M. Bradley Flynn, for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


On August 12, 1992, Judge Dorothea A. Baker (ALJ) certified to the 
Judicial Officer the question as to whether her prospective ruling to reopen the 
hearing in this proceeding is correct. For the following reasons, the ALJ’s 
proposed ruling is incorrect. 

Respondent was afforded the right to present evidence at a hearing held 
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before the ALJ on June 25 and 26, 1991. After Complainant presented its 
evidence, Respondent moved for a dismissal of the Complaint or for judgment 
in Respondent’s favor based on the evidence. That motion was denied. 
Respondent then moved "that these proceedings be suspended at this time to 
allow us an opportunity to file an interlocutory appeal with the District Court 
on the issues of burden of proof and prima facie case, and allow the District 
Court to make its decision with regard to our motion for judgment at this 
time" (Tr. 261-62). The ALJ denied that motion. Respondent then requested 
and was granted a short recess to determine "whether to go forward or not, 
whether to present any evidence" (Tr. 271). Respondent then decided not to 
present any evidence. (Tr. 243-82). The United States District Court 
dismissed Respondent’s interlocutory appeal on the ground that it lacked 
jurisdiction, since the Act provides for review of these proceedings in the 
United States Court of Appeals. 

Respondent had a full opportunity to present evidence at the 
administrative hearing held on June 25 and 26, 1991, and elected for strategic 
reasons not to do so. It was Respondent’s position that Complainant had 
failed to establish a prima facie case, and Respondent did not wish to permit 
Complainant to establish a prima facie case based upon Respondent’s 
evidence. There is no basis whatever for permitting Respondent to reopen the 
hearing to present evidence, after Respondent elected not to do so at the 
original hearing. If Respondent is permitted to reopen the hearing in such 
circumstances, the same right would have to be given to all other 
Respondents, which would completely disrupt the administrative process of 
this Department. Such a procedure would result in additional delay and 
expense, detrimental to the public interest. 


In re: KEITH MCQUERRY, MR. and MRS. JOSEPH H. DIETZ, and 
SHERRIE DIETZ WARD. 

HPA Docket No. 91-196. 

Order filed October 1, 1992. 


Robert A. Ertman, for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondent. 
Order issued by Paul Kane, Admnistrative Law Judge. 


Upon motion of complainant and for good cause shown, the complaint in 
this matter as to respondent Sherrie Dietz Ward is dismissed, with prejudice. 
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In re: CECIL JORDAN, SHERYL CRAWFORD, and RONALD R. SMITH. 
HPA Docket No. 91-23. 
Remand Order filed October 22, 1992. 


Remand — Past recollection recorded. 


The Judicial Officer remanded a proceeding under the Horse Protection Act of 1970 to 
Administrative Law Judge Paul Kane (ALJ) to reweigh the evidence, since the ALJ erred in 
failing to regard as probative Complainant’s documentary evidence. Notwithstanding the fact 
that the government veterinarians had no present recollection of their examination of the horse 
at the time of their testimony at the hearing, past recollection recorded is considered reliable, 
probative and substantial evidence, and fulfills the requirements of the Administrative Procedure 
Act, if the events were fresh in the witnesses’ minds when they were recorded. 


Don Tracy, for Complainant. 
J. Thomas Vance, Carrollton, GA, for Respondents. 
Order issued by Donald A. Campbell, Judicial Officer. 


This is an administrative proceeding under the Horse Protection Act of 
1970 (HPA), as amended (15 U.S.C. § 1821 et seq.). 

After a hearing, Administrative Law Judge Paul Kane (ALJ) filed an 
Initial Decision and Order on January 30, 1992, in which he found that the 
Complainant had failed to prove any and all allegations of the Complaint by 


a preponderance of the evidence. The ALJ dismissed the Complaint. 

Complainant appealed on May 12, 1992, to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject to 
5 US.C. §§ 556 and 557 has been delegated. 

For the reasons set forth below, the Initial Decision and Order is vacated, 
and the case is remanded to Judge Kane. 

The ALJ did not regard Complainant’s documentary evidence (the USDA 
veterinarians’ examination report (VS Form 19-7) and the two veterinarians’ 
affidavits) as probative because the ALJ concluded that the two "Government 
veterinarians had no present recollection of their examination of the horse at 
the time of their testimony at hearing, and so, CX 1, CX 2, CX 3, constitute 
hearsay." (Initial Decision at 9). He further concluded that the recorded 
recollections fail to provide the needed indicia of trustworthiness (Initial 
Decision at 10-15). 

But, past recollection recorded is considered reliable, probative and 
substantial evidence, and fulfills requirements of the Administrative Procedure 
Act (5 U.S.C. § 556(d)), if the affidavits were made while the events recorded 
were fresh in the witnesses’ minds, as stated in In re Rowland, 40 Agric. Dec. 
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1934, 1942 (1981), aff'd, 713 F.2d 179 (6th Cir. 1983)): 


Respondents complain that complainant’s evidence should be 
disregarded because it is "based upon past recollection recorded and 
not independent memory" (Appeal 1). However, respondents did not 
object to the admission of such evidence and, therefore, they are not 
in a position to complain now. Moreover, complainant’s witnesses 
made their affidavits while the events recorded were fresh in their 
minds, and such evidence is "reliable, probative, and substantial," as 
required by the Administrative Procedure Act (5 U.S.C. § 556(d)). 


In the present case, Respondents did not object to the admission of CX 1, 
the form filled out by the two veterinarians stating their conclusion that the 
horse was sore. Moreover, the record shows conclusively that CX 1 and CX 2 
were filled out while the events were fresh in the minds of the veterinarians, 
and CX 3 was filled out only 2 weeks after the examination, based on notes 
made while the events were fresh in the mind of the veterinarian. Hence the 
ALJ erred in failing to regard CX 1, CX 2, and CX3 as reliable and 
probative. 

For the foregoing reasons, the Initial Decision must be vacated and the 
case remanded to Judge Kane for the issuance of a further Initial Decision, 
reweighing the evidence in the light of the views set forth above. 


Order 


The Initial Decision filed in this proceeding is vacated and the case is 
remanded to the Administrative Law Judge for the purpose of filing an Initial 
Decision consistent with the views set forth in this Order. 
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In re: GAIL JUSTICE, JOE LANE, JOE LANE STABLES AND WINFERD 
D. HOLT. 

HPA Docket No. 91-198. 

Order Dismissing Complaint Against Mary Holt Without Prejudice filed 
November 9, 1992. 


Martha Leary Sotelo, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Upon good cause shown, complainant’s motion to dismiss the complaint 
against respondent Mary Holt without prejudice is hereby granted. 
The complaint is re-captioned as shown above. 


In re: MR. and MRS. BENNY JOHNSON and NANCY GROOVER. 
HPA Docket No. 91-5. 

In re: WINK GROOVER, NANCY GROOVER, and JERRY FISHER. 
HPA Docket No. 91-124. 

Order filed November 13, 1992. 


Frank Martin, Jr., for Complainant. 
G. Thomas Blankenship, Indianapolis, IN, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


Upon the motion of complainant and for good cause shown, the 
complaints in HPA Docket No. 91-5 and in HPA Docket No. 91-124 are 
dismissed as to respondent Nancy Groover. 
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In re: DAVID A. FIELDS, HIDEAWAY STABLES, GLENN NELSON, AND 
ALICE RAY NELSON. 

HPA Docket No. 91-131. 

Order filed December 7, 1992. 


Martha A. Leary-Sotelo, for Complainant. 
Stephen C. Lewis, Gresham, OR, for Respondent. 
Order issued by Victor W. Palmer, Chief Adminhistrative Law Judge. 


Upon good cause shown, complainant’s motion to dismiss the complaint 
against respondent Hideaway Stables without prejudice is hereby granted. 


In re: M & H KANESHIRO FARMS, INC., and MAMORU KANESHIRO, 
d/b/a M. KANESHIRO SLAUGHTERHOUSE. 

PPRCIA Docket No. 92-1. 

Order of Dismissal filed September 29,1992. 


Robert Ertman, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Upon motion of the complainant and for good cause shown,the complaint 
in this matter is dismissed, without prejudice. 


In re: CUONG TRAN. 
P.Q. Docket No. 92-107. 
Order Dismissing Complaint filed August 14, 1992. 


Scott C. Safian, for Complainant 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


For good cause shown, Complainant’s motion to dismiss is granted. It is 
ordered that the complaint is dismissed. 
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In re: MILAGROS LUCIANO BETITO. 
P.Q. Docket No. 92-133. 
Dismissal Order filed September 3, 1992. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Dismissal issued by Dorothea A. Baker, Administrative Law Judge. 


For good cause set forth therein, the Motion to Dismiss, filed by the 
Complainant on August 31, 1992, is hereby granted. 

Accordingly, it is hereby ORDERED that the Complaint filed herein on 
July 30, 1992, be dismissed. 

Copies hereof shall be served upon the parties. 


In re: MONICA R. OGARRO. 
P.Q. Docket No. 92-157. 
Order Dismissing Complaint filed October 8, 1992. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint is granted. It is ordered 
that the complaint filed herein on September 29, 1992, be dismissed. 


In re: UNA MAY MCBEAN. 
P.Q. Docket No. 92-153. 
Order Dismissing Complaint filed October 22, 1992. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint is granted. It is 
accordingly ordered that the complaint filed herein on September 18, 1992, be 
dismissed. 
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In re: FIDELIA CAYTAN-CATALAN. 
P.Q. Docket No. 92-146. 
Order Dismissing Complaint filed November 2, 1992. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint is granted. It is ordered 
that the complaint filed herein on August 28,1992, be dismissed. 


In re: MR. FRANCESCO CURCIO AND MRS. FRANCESCO CURCIO. 
P.Q. Docket No. 92-117. 
Order of Dismissing Complaint filed November 18, 1992. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


Complainant’s motion to dismiss the complaint as to Mr. Francesco 
Curcio is granted. It is ordered that the complaint filed herein on June 25, 
1992, as to Mr. Francesco Curcio, be dismissed. 


In re: NORTH AMERICAN VAN LINES, A. SANTINI MOVING and 
STORAGE COMPANY and WILSON MOVING and STORAGE COMPANY, 
INC. 

P.Q. Docket No. 93-05. 

Order Dismissing Complaint as to A. Santini Moving and Storage Company 
filed on November 18, 1992. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Complainant’s motion to dismiss the Complaint as to A. Santini Moving 
and Storage Company is granted. It is ordered that the Complaint filed 
herein on October 13, 1992, be dismissed. 
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In re: JAMES G. MCKEITHAN, JR. 
P.Q. Docket No. 92-90. 
Order Dismissing Complaint filed December 14, 1992. 


Susan C. Golabek, for Complainant. 
Pro se for Respondent. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


Pursuant to Motion therefor, the Complaint in this proceeding, filed April 
14, 1992, is hereby dismissed. 
Copies hereof shall be served upon the parties. 





DEFAULT DECISIONS 


ANIMAL QUARANTINE AND RELATED LAWS 


In re: TRACY G. HARVEY and ANTHONY W. PARRISH. 
A.Q. Docket No. 92-34. 
Decision and Order filed May 14, 1992. 


Darlene Bolinger, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


Failure to file an answer - Interstate movement of bison without required certificate and official 
negative test results - Interstate movement of a bull without required certificate and entry 
permit - Interstate movement of test eligible cattle without required certificate and entry permit 
- Civil penalty. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act (9 C.F.R. Part 78), hereinafter referred to as 
the regulations. 

This proceeding was instituted by a complaint filed on February 10, 1992 


by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint in pertinent part 
alleged: 1) On or about February 13, 1991, Respondents moved two head of 
bison interstate, from Oklahoma to Texas, in violation of the regulations (9 
C.F.R. § 78.24(d)(3)) because the animals were moved without being 
accompanied by a certificate and did not test negative to an official test within 
30 days prior to the interstate movement, as required; 2) On or about 
February 19, 1991, Respondent Tracy G. Harvey moved a bull interstate from 
Texas to Louisiana, in violation of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) 
because the animal was not accompanied by the required permit and 
certificate; and 3) On or about February 21, 1991, Respondent Tracy G. 
Harvey moved 13 test eligible cattle interstate from Oklahoma to Louisiana, 
in violation of the regulations (9 C.F.R. § 78.9(c)(3)(ii)) because the animal 
was not accompanied by the required permit and certificate. 

More than twenty days have elapsed since Respondents were served with 
the complaint on February 18, 1992. Respondents have failed to file an 
answer. In accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. 
§ 1.136(c)), such failure to deny or otherwise respond to the allegations in the 





TRACY G. HARVEY, et al. 1237 
51 Agric. Dec. 1236 


complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1,136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Tracy G. Harvey, hereinafter referred to as respondent, is an individual 
with a mailing address of Box 223-A, Detroit, Texas 75436. 

2. Anthony W. Parrish, hereinafter referred to as respondent, is an 
individual with a mailing address of Route 2, Box 179-A, Gilmer, Texas 75644. 

3. On or about February 13, 1991, Respondents, Tracy G. Harvey and 
Anthony W. Parrish, moved interstate two head of bison from Ada, Oklahoma 
to Detroit, Texas, in violation of § 78.24(d)(3) of the regulations (9 C.F.R. § 
78.24(d)(3)), because the animals were moved without being accompanied by 
a certificate, as required. 

4. On or about February 13, 1991, Respondents, Tracy G. Harvey and 
Anthony W. Parrish, moved interstate two head of bison from Ada, Oklahoma 
to Detroit, Texas, in violation of § 78.24(d)(3) of the regulations (9 C.F.R. § 
78.24(d)(3)), because the animals were moved without testing negative to an 
official test within 30 days prior to the interstate movement, as required. 

5. On or about February 19, 1991, respondent Tracy G. Harvey moved 
interstate one bull from Sulphur Springs, Texas to Bossier City, Louisiana, in 
violation of § 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), 
because the animal was moved without being accompanied by a certificate, as 
required. 

6. On or about February 19, 1991, respondent Tracy G. Harvey moved 
interstate one bull from Sulphur Springs, Texas to Bossier City, Louisiana, in 
violation of § 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 78.9(c)(3)(ii)), 
because a permit for entry had not been issued for the movement of the 
animal, as required. 

7. On or about February 21, 1991, respondent Tracy G. Harvey moved 
interstate approximately 13 test eligible cattle from Hugo, Oklahoma to 
Bossier City, Louisiana, in violation of § 78.9(c)(3)(ii) of the regulations (9 
C.F.R. § 78.9(c)(3)(ii)), because the animals were moved without being 
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accompanied by a certificate, as required. 

8. On or about February 21, 1991, respondent Tracy G. Harvey moved 
interstate approximately 13 test eligible cattle from Hugo, Oklahoma, to 
Bossier City, Louisiana, in violation of § 78.9(c)(3)(ii) of the regulations (9 
C.F.R. § 78.9(c)(3)(ii)), because a permit for entry had not been issued for the 
movement of the animals, as required. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, 
Respondents have violated the Act and Part 78 of the regulations promulgated 
thereunder (9 C.F.R. Part 78). Therefore, the following order is issued. 


Order 


Respondent Tracy G. Harvey is hereby assessed a civil penalty of three 
thousand dollars ($3,000.00). Respondent Anthony W. Parrish is hereby 
assessed a civil penalty of five hundred dollars ($500.00). The assessed civil 
penalties shall be payable to the "Treasurer of the United States" by a certified 
check or money order, and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondents shall 
indicate on the respective check or money order that payment is made in 
reference to A.Q. Docket No. 92-34. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondents, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order as to Tracy G. Harvey became final July 1, 1992 
and as to Anthony W. Parrish became final July 20, 1992.-Editor] 
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In re: WILLIAM PENN GREGORY. 
A.Q. Docket No. 92-38. 
Decision and Order filed May 29, 1992. 


Failure to file an answer - Permitting untreated garbage to be fed to swine - Allowing untreated 
garbage in a swine feeding area - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Swine Health Protection Act, as amended (7 U.S.C. § 
3801 et seq.) and regulations promulgated thereunder (9 C.F.R. § 166.1 et 
seq.). 

This proceeding was instituted by a complaint filed on March 25, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. 

Respondent has not filed an answer to date. Failure to deny or otherwise 
respond to the allegations in the complaint constitutes, for the purpose of this 
proceeding, an admission of said allegations. (7 C.F.R. § 1.136(c)). 
Respondent is therefore deemed to have admitted all the allegations of the 


complaint, and thus, waived the right to an opportunity for a hearing in 
accordance with section 1.139 of the rules of practice (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CER. § 1.139). 


Finding of Fact 


1. William Penn Gregory, respondent, is an individual with a mailing 
address of 2025 Rosales Street, La Marque, Texas 77568. 

2. On or about March 6, 1991, respondent permitted untreated garbage 
to be fed to swine. 

3. On or about March 6, 1991, respondent allowed untreated garbage in 
a swine feeding area. 

4. On or about April 16, 1991, respondent permitted untreated garbage 
to be fed to swine. 

5. On or about April 16, 1991, respondent allowed untreated garbage in 
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a swine feeding area. 

6. On or about April 22, 1991, respondent permitted untreated garbage 
to be fed to swine. 

7. On or about April 22, 1991, respondent allowed untreated garbage in 
a swine feeding area. 

8. On or about May 21, 1991, respondent permitted untreated garbage to 
be fed to swine. 

9. On or about May 22, 1991, respondent allowed untreated garbage in 
a swine feeding area. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. §§ 166.2(a) and 166.6. 
Therefore, the following Order is issued. 


Order 


Respondent Gregory is hereby assessed a civil penalty of four thousand 
dollars ($4,000.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 


This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 9, 1992.-Editor] 
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In re: GILBERT C. FREGOSO and SHIRLEY D. MADDOX. 
A.Q. Docket No. 91-24. 
Decision and Order as to Gilbert C. Fregoso filed June 1, 1992. 


Failure to file an answer - Import of pet birds without required health certificate, inspection 
or quarantine - Civil penalty. 


Scott C. Safian; for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111)(Act), and the regulations promulgated thereunder (9 C.F.R. 
Part 92)(Regulations). The proceeding was instituted by a Complaint filed on 
April 25, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Gilbert C. Fregoso (Respondent) violated the Act and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with 7 
C.F.R. § 1.147. The Respondent failed to file an Answer with the Hearing 
Clerk within 20 days of service of the complaint as required by 7 C.F.R. § 
1.136(a). Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules 
of Practice (7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the 
allegations in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 

Findings of Fact 


1. Gilbert C. Fregoso (Respondent) is an individual with a mailing 
address of 458 6th Street, Idaho Falls, Idaho 83401. 

2. On or about January 12, 1990, the Respondent imported approximately 
five (5) pet birds into the United States from Mexico unaccompanied by a 
health certificate. 

3. On or about January 12, 1990, the Respondents imported 
approximately five (5) pet birds into the United States from Mexico which 
were not subjected to quarantine. 

4. On or about January 12, 1990, the Respondents imported 
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approximately five (5) pet birds into the United States from Mexico which 
were not subjected to inspection. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated sections 92.2(a), 92.2(c)(3)(i), 92.2(c)(3)(ii), 92.5(c) and 92.8(c) of the 
Regulations (9 C.F.R. §§ 92.2(a), 92.2(c)(3)(i), 92.2(c)(3)(ii), 92.5(c) and 
92.8(c)) issued under the Act. The violation warrants imposition of a civil 
penalty under section 3 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 122). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred dollars 
($300.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 91-24. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 11, 1992.-Editor] 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in re Ricky Bobo, 47 Agric. Dec. 940 (1990) 
because no hearing is required. 
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In re: GILBERT C. FREGOSO and SHIRLEY D. MADDOX. 
A.Q. Docket No. 91-24. 
Decision and Order as to Shirley D. Maddox filed June 1, 1992. 


Failure to file an answer - Import of pet birds without required health certificate, inspection 
or quarantine - Civil penalty. 


Scott C. Safian, for Complainant. 
Stephen A. Meikle, Idaho Falls, ID, for Respondents. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of Section 2 of the Act of February 2, 1903, as amended (21 
U.S.C. § 111)(Act), and the regulations promulgated thereunder (9 C.F.R. 
Part 92)(Regulations). The proceeding was instituted by a Complaint filed on 
April 25, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Shirley D. Maddox (Respondent) violated the Act and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with 7 
C.F.R. § 1.147. The Respondent failed to file an Answer with the Hearing 
Clerk within 20 days of service of the complaint as required by 7 C.F.R. § 
1.136(a). Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules 
of Practice (7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the 
allegations in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 


Findings of Fact 


1. Shirley D. Maddox (Respondent) is an individual with a mailing 
address of 458 6th Street, Idaho Falls, Idaho 83401. 

2. On or about January 12, 1990, the Respondent imported approximately 
five (5) pet birds into the United States from Mexico unaccompanied by a 
health certificate. 

3. On or about January 12, 1990, the Respondents imported 
approximately five (5) pet birds into the United States from Mexico which 
were not subjected to quarantine. 
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4. On or about January 12, 1990, the Respondents imported 
approximately five (5) pet birds into the United States from Mexico which 
were not subjected to inspection. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated sections 92.2(a), 92.2(c)(3)(i), 92.2(c)(3)(ii), 92.5(c) and 92.8(c) of the 
Regulations (9 C.F.R. §§ 92.2(a), 92.2(c)(3)(i), 92.2(c)(3)(ii), 92.5(c) and 
92.8(c)) issued under the Act. The violation warrants imposition of a civil 
penalty under section 3 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 122). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred dollars 
($300.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order and shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to A.Q. Docket No. 91-24. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in re Ricky Bobo, 47 Agric. Dec. 940 (1990) 
because no hearing is required. 
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[This Decision and Order became final July 21, 1992.-Editor] 


In re: DONNA LOUISE HADAMEK. 
A.Q. Docket No. 92-37. 
Decision and Order filed July 17, 1992. 


Failure to file an answer - Interstate movement of swine without individual identification - 
Interstate movement of swine without required certificate - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111) 
and the regulations promulgated thereunder (9 C.F.R. §§ 85.7(c), 71.19(a)). 

This proceeding was instituted by a complaint filed on March 25, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The respondent was served a copy of the 
complaint on May 8, 1992. The respondent has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Donna Hadamek, Respondent, is an individual with a mailing address 
of H.C. 67, Box 82, Waldron, Arkansas 72958. 

2. On or about October 17, 1991, respondent shipped twelve (12) swine 
from Moffett, Oklahoma to other than a slaughter facility in Arkansas without 
the swine being accompanied by a certificate, as required. 

3. On or about October 17, 1991, respondent shipped twelve (12) swine 
from Moffett, Oklahoma to other than a slaughter facility in Arkansas without 
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the swine being individually identified, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. §§ 85.7(c), 71.19(a). 
Therefore, the following Order is issued. 


Order 


Respondent Hadamek is hereby assessed a civil penalty of one thousand 
dollars ($1,000.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final September 22, 1992.-Editor] 


In re: VICTOR DE ROSAS. 
A.Q. Docket No. 92-55. 
Decision and Order filed August 26, 1992. 


Failure to file an answer - Importation of horses from Mexico without required certificate 
quarantine, or port of entry inspection - Civil penalty. 
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James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of May 29, 1884, as amended (21 U.S.C. § 120), Act 
of February 2, 1903, as amended (21 U.S.C. § 111), the Act of March 3, 1905, 
as amended (21 U.S.C. §§ 123-126), the Act of July 2, 1962 (21 U.S.C. §§ 
134a-134f) (Acts), and regulations promulgated thereunder (9 C.F.R. § 92.301 
et seq.) 

This proceeding was instituted by a complaint filed on June 4, 1992, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The complaint was served upon the respondent 
on July 7, 1992. Respondent has not filed an answer to date. Pursuant to 
section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to deny 
or otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Victor De Rosas, respondent, is an individual whose mailing address 
is P.O. Box 116, 909 Anderson Road, Clint, Texas 79836. 

2. On or about January 31, 1992, respondent brought into the United 
States, from Cuidad, Juarez, Chihuahua, Mexico, three horses which were not 
inspected at the port of entry. 

3. On or about January 31, 1992, respondent brought into the United 
States, from Cuidad, Juarez, Chihuahua, Mexico, three horses which were not 
accompanied by a certificate. 

4. On or about January 31, 1992, respondent brought into the United 
States, from Cuidad, Juarez, Chihuahua, Mexico, three horses which were not 
quarantined. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 9 C.F.R. §§ 92.301, 92.314, 92.323, 92.324 and 92.325. 
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Therefore, the following Order is issued. 
Order 


The respondent is hereby assessed a civil penalty of seven hundred, fifty 
dollars ($750.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 


Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final October 16, 1992.-Editor] 


In re: GROW FOODS COMPANY AND K.E.L. INTERNATIONAL. 
A.Q. Docket No. 92-42 
Decision and Order filed September 14, 1992. 


Failure to file an answer - Importation of fresh guava, longan, and bamboo shoots from Hawaii 
to United States - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
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the regulations issued thereunder (7 CF.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
December 6, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Grow Foods Company (Respondent) violated the Acts 
and the Regulations.’ 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
has failed to file an Answer with the Hearing Clerk within 20 days of service 
of the complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant 
to sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) 
and 1.139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.139). 

Findings of Fact 


1, Grow Foods Company, Respondent herein, has a mailing address of 
41-44 76th Street 5E, Elmhurst, New York 11373. 

2. On or about August 29, 1990, at Oakland, California, Respondents 
imported fresh guava (Psidium guajava) from Taiwan into the United States. 

3. On or about August 29, 1990, at Oakland, California, Respondents 
imported fresh longan (Euphoria longan) from Taiwan into the United States. 

4. On or about August 29, 1990, at Oakland, California, Respondents 
imported fresh bamboo shoots from Taiwan into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). Therefore, the following Order is issued: 


'The complaint against respondent K.E.L. International was dismissed. This Decision and 
Order therefore does not apply to K.E.L. 





ANIMAL QUARANTINE AND RELATED LAWS 


Order 


The Respondent is hereby assessed a civil penalty of one thousand five 
hundred dollars ($1500.00).’ This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order and shall be 
forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-42. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 19, 1992.-Editor] 


In re: TRACY G. HARVEY. 
A.Q. Docket No. 92-58. 
Decision and Order filed October 8, 1992. 


Failure to file an answer - Interstate movement of test - Eligible cattle without required 
certificate or permit for entry - Interstate movement of test-eligible cattle without statement 
signed by owner or shipper or other document - Civil penalty. 


Darlene Bolinger, for Complainant. 


*This civil penalty is one-half that requested in the complaint filed in this 
proceeding in accordance with the decision of the Judicial Officer in In re 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) because no hearing is required. 
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Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
under the Act of February 2, 1903, as amended (Act), for a violation of the 
regulations issued under the Act (9 C.F.R. Parts 71 and 78), hereinafter 
referred to as the regulations. 

This proceeding was instituted by a complaint filed on June 25, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint in pertinent part alleged: 
1) On or about August 12, 1991, Respondent moved three test eligible cattle 
interstate, from Bossier, Louisiana to Sulphur Springs, Texas, in violation of 
the regulations (9 C.F.R. § 78.9(c)3)(ii)) because the animals were moved 
without being accompanied by a certificate or permit for entry, as required; 
2) On or about August 12, 1991, Respondent moved three test eligible cattle 
interstate, from Bossier, Louisiana to Sulphur Springs, Texas, in violation of 
the regulations (9 C.F.R. § 71.18(a)(1)(i)) because the animals were moved 
without being accompanied by the required statement signed by the owner or 
shipper of the cattle or other document, as required. 

More than twenty days have elapsed since Respondent was served with the 
complaint on June 29, 1992. Respondent has failed to file an answer. In 
accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is 
deemed, for purposes of this proceeding, an admission of said allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which Respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1, Tracy G. Harvey, hereinafter referred to as respondent, is an individual 
with a mailing address of Box 223-A, Detroit, Texas 75436. 

2. On or about August 12, 1991, respondent Tracy G. Harvey moved 
interstate three test eligible cattle from Bossier, Louisiana to Sulphur Springs, 
Texas, in violation of § 78.9(c)(3)(ii) of the regulations (9 C.F.R. § 
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78.9(c)(3)(ii)), because the animals were moved without being accompanied 
by a certificate or permit for entry, as required. 

3. On or about August 12, 1991, respondent Tracy G. Harvey moved 
interstate three test eligible cattle from Bossier, Louisiana to Sulphur Springs, 
Texas, in violation of § 71.18(a)(1)(i) of the regulations (9 C.F.R. § 
71.18(a)(1)(i)), because the animals were not accompanied interstate by the 
required statement signed by the owner or shipper of the cattle or other 
document. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, Respondent 
has violated the Act and Part 78 of the regulations promulgated thereunder 
(9 C.F.R. Part 78). Therefore, the following order is issued. 


Order 


Respondent Tracy G. Harvey is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00). The assessed civil penalty shall be payable to the 
"Treasurer of the United States" by a certified check or money order, and 
shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
A.Q. Docket No. 92-58. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon Respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

This Decision and Order became final November 20, 1992.-Editor] 
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In re: MIKE JORGENSEN, JIM WARREN, GARY PENNINGTON, 
CHRISTOPHER PANKAU, D.V.M., PAUL MENNICK, D.V.M. 

A.Q. Docket No. 92-23. 

Decision and order as to Christopher Pankau, D.V.M. filed October 19, 1992. 


Failure to file an answer - Interstate movement of cattle from a Class A state without individual 
identification or certificate indicating brucellosis test results. - Civil penalty 


Jane H. Settle, for Complainant. 
Pro se, for Respondent. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of § 2 of the Act of February 2, 1903, as amended (21 U.S.C. 
§ 111), §§ 4 and 5 of the Act of May 29, 1884, as amended (21 U.S.C. § 120), 
and the regulations promulgated thereunder (9 C.F.R. § 78.1 et seq.). 

This proceeding was instituted by a complaint filed on January 15, 1992, 
by the Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleges that on or about 
February 26, 1990, respondent Pankau moved five (5) cattle from the class "A" 
state of California to Colorado in violation of 9 C.F.R. § 78.9(b)(3)(ii), 
because the certificate accompanying the cattle did not state the date and 
results of an official brucellosis test, nor did the certificate provide individual 
identification for each animal to be moved. 

The complaint was served pursuant to section 1.136(a) of the rules of 
practice (7 C.F.R. 1.136(a)). To date, respondent has not filed an answer. 
According to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
respondent’s failure to deny or otherwise respond to the allegations in the 
complaint constitutes, for the purposes of this proceeding, an admission of 
said allegations. 

Pursuant to section 1.139 of the rules of practice (7 C.F.R. § 1.139), the 
failure to file an answer constitutes a waiver of hearing. Accordingly, the 
allegations alleged in the Complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
rules of practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Christopher Pankau, D.V.M., hereinafter referred to as respondent, 
is an individual whose mailing address is P.O. Box 846, Los Olios, California 
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94331. 

2. On or about, February 26, 1990, respondent Pankau moved 
approximately five (5) cattle from the class "A" state of California to Colorado 
and the certificate accompanying the cattle did not state the date and results 
of an official brucellosis test, nor did the certificate provide individual 
identification for each animal to be moved. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 78.9(b(3)(ii)) of the regulations (9 C.F.R. § 
78.9(b)(3)(ii)) as promulgated under 21 U.S.C. §§ 111 and 120. Such 
violations warrant imposition of a civil penalty pursuant to § 3 of the Act of 
February 2, 1903, as amended (21 U.S.C. § 122).' 

Therefore, the following order is issued: 


Order 


Respondent Pankau is hereby assessed a civil penalty of two hundred fifty 
dollars ($250.00). This penalty shall be payable to the "Treasurer of the 


United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
A.Q. 90-23. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 


‘Although the complaint seeks $500.00, the penalty is reduced to $250.00 because no hearing 
is required. In Re Bobo, 49 Agric. Dec. 940 (1990). 
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Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final December 3, 1992.-Editor] 





ANIMAL WELFARE ACT 


In re: CONTINENTAL AIR LINES, INC. 
AWA Docket No. 92-08. 
Decision and Order filed June 1, 1992. 


Failure to file an answer - Transporter of animals - Standard of care - Cease and desist order - 
Civil penalty. 


M. Bradley Flynn, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act ("Act"), as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture, alleging that the respondent willfully violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent 
Continental Airlines, Inc., by the Hearing Clerk by certified mail. Respondent 
was informed in the letter of service that an answer should be filed pursuant 
to the Rules of Practice and that failure to answer any allegation in the 
complaint would constitute an admission of that allegation. 

Respondent Continental Airlines, Inc. failed to file an answer within the 
time prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by respondent’s failure to file an answer, are 
adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


I 
A. Continental Airlines, Inc., hereinafter referred to as respondent, is a 
corporation whose address is Post Office Box 60153, 18539 Skytrain, Houston, 
Texas 77205. 
B. The respondent, at all times material herein, was registered carrier 
under the Act. 
II 
On or about September 11, 1989, respondent transported six live dogs 
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from New York, New York (La Guardia Airport) to Denver, Colorado 
(Stapleton International Airport) on flight number 1735. Respondent placed 
the dogs in an unventilated and uncooled cargo compartment, which was not 
adequate to protect the health and ensure the safety and comfort of the dogs 
under the circumstances, and failed to observe the dogs while the aircraft was 
delayed, in willful violation of section 2.100 of the regulations (9 C.F.R. 
§2.100) and sections 3.13(a) and 3.15(a) of the standards (9 C.F.R. §§ 3.13(a), 
3.15(a)). As a result, one of the dogs suffered death caused by endotoxemia 
induced by hyperthermia. 


Conclusions 


1, The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated sections 2.100 of the regulations (7 C.F.R. § 2.100 
(1990)), and section 3.17(b) of the standards promulgated under the Act (7 
C.F.R. § 3.17(b) (1990)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. ; 


Order 


1. Respondent, its agents and employees, successors and assigns, directly 
or through any corporate or other device, shall cease and desist from violating 
the Act and the regulations and standards issued thereunder, and in particular, . 
shall cease and desist from failing to exercise care to protect animals from 
excessive heat. 

2. Respondent is assessed a civil penalty of $2,000.00, which shall be paid 
by a certified check or money order made payable to the Treasurer of the 
United States. 


The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 

7 CFR. §§ 1.142 and 1.145. 
Copies of this decision shall be served upon the parties. 
[This Decision and Order became final July 14, 1992.-Editor] 





FEDERAL MEAT INSPECTION ACT 


In re: MERTON ZITIN. 
FMIA Docket No. 92-7 
Decision and Order filed July 17, 1992. 


Failure to file an answer - Persons responsibly connected with establishment subject to 
inspection under FMIA - Felony Convictions - Willfully selling adulterated meat for human 
consumption - Willful use of false documents - Adulteration of food with intent to defraud - 
Permant prohibition from operational control of, or physical presence at any establishment 
subject to inspection under FMIA. 


Cynthia Koch, for Complainant. 
Gregory Magarity, Philadelphia, PA, for Respondent. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the issuance of a permanent order 
under section 401(b) of the Federal Meat Inspection Act (21 U.S.C. § 
671(b))(FMIA) to prohibit respondent, Merton Zitin, from ever exercising 
operational control of, or being physically present at, any establishment 
requiring inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.). This 
administrative proceeding follows the issuance of a temporary order at the 
request of the Secretary of Agriculture, on or about February 26, 1992, at the 
time of the sentencing of respondent, by the United States District Court for 
the District of New Jersey, pursuant to 21 U.S.C. § 671(b), which temporarily 
prohibited respondent from exercising operational control of, or being 
physically present at, any establishment requiring inspection under Title 21, 
United States Code, Section 601 et seg. 

This proceeding was instituted by a complaint filed on April 7, 1992, by 
Dr. Russell Cross, the Administrator of the Food Safety and Inspection 
Service (FSIS), United States Department of Agriculture (USDA). Pursuant 
to section 1.147 of the Rules of Practice (7 C.F.R. § 1.147), the complaint was 
personally served upon respondent’s attorney of record, Gregory T. Magarity, 
Esq. at his place of business at 1900 Market Street, Philadelphia, Pennsylvania 
19103 on April 16, 1992. The respondent failed to file a response to the 
complaint within the time prescribed by section 1.136(a) of the Rules of 
Practice (7 C.F.R. § 1.136(a)). In accordance with section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)), such failure to file an answer within 
the time provided under section 1.136(a) of the Rules of Practice (7 C.F.R. 
§ 1.136(a)) is deemed, for purposes of this proceeding, an admission of the 
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allegations in the complaint. 

In view of the aforementioned facts, respondent is deemed to have 
admitted all of the material allegations in the complaint, and, therefore, 
respondent has waived his right to a hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the Findings 
of Fact. 


Findings of Fact 


(1) Sandy Mac Food Company, was a business incorporated in the State 
of New Jersey that operated a meat processing establishment located at 9105 
Burrough - Dover Lane, Pennsauken, New Jersey 08110 that was subject to 
inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.). 

(2) Merton Zitin, also herein referred to as respondent, is an individual 
whose residence address is 191 Presidential Boulevard, #317, Bala Cynwyd, 
Pennsylvania 19004, who was, at all times material herein, responsibly 
connected with Sandy Mac Food Company as its President. 

(3) On or about February 26, 1992, in the United States District Court 
for the District of New Jersey, respondent Merton Zitin, was convicted of one 
felony count for: 

Between on or about September 30, 1984, and on or about October 31, 
1987, at Pennsauken, in the District of New Jersey, and elsewhere, knowingly, 
wilfully, and with intent to defraud, selling, transporting, and offering for sale 
and transportation in commerce, meat and meat food products capable for use 
as human food which were adulterated and misbranded at the time of such 
sale, transportation, and offer for sale and transportation, that is: ham 
products which contained amounts of a water-based solution in excess of that 
allowed by law and which were misbranded with labels that falsely represented 
the amount of water-based solution that had been added to the product, in 
violation of Title 21 , United States Code, Sections 610(c) and 676(a), and 
Title 18, United States Code, Section 2. 

(4) On or about February 26, 1992, in the United States District Court 
for the District of New Jersey, respondent Merton Zitin, was convicted of one 
felony count for: 

Between on or about September 30, 1984, and on or about October 31, 
1987, at Pennsauken, in the District of New Jersey, and elsewhere, knowingly 
and wilfully making and using false writings and documents knowing the same 
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to contain materially false, fictitious and fraudulent statements and entries in 
matters within the jurisdiction of a department or agency of the United States, 
in that the defendants made and submitted to the United States Department 
of Agriculture reports that falsely indicated that defendant SANDY MAC 
produced and labeled its ham products in compliance with federal law and 
applicable regulations, when in fact, these ham products were adulterated and 
misbranded in violation of federal law and applicable regulations, as the 
defendants then and there well knew and believed in violation of Title 18, 
United States Code, Sections 1001 and 2. 

(5) One of the felonies that respondent was convicted of, which is set 
forth in paragraph three (3) above, involves, among other things, the 
adulteration of food, as defined in 21 U.S.C. § 601(m)(8) of the FMIA, with 
intent to defraud. 

(6) Title 21, United States Code, Section 671(b) provides, in relevant 
part, that: 


(1) On the request of the Secretary at the time of the 
sentencing of an individual who is a person responsibly 
connected with any business requiring inspection under 
subchapter I of this chapter and who is convicted of a felony 
involving - 


(B) the adulteration of food, as defined in section 601(m)(8) 
of this title, with intent to defraud; 


the sentencing court shall issue a temporary order forbidding 
such individual to exercise operational control of, or to be 
physically present at, any establishment requiring inspection 
under subchapter I of this chapter if the court finds that the 
exercise of operational control by, or the presence of, such 
individual at any such establishment either. . . or, if such 
individual is convicted of a felony described in subparagraph 
(B), poses a clear likelihood of significant economic harm to 
consumers. 
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(7) On or about February 26, 1992, at the request of the Secretary of 
Agriculture, at the time of sentencing of Merton Zitin, respondent herein, who 
was responsibly connected with Sandy Mac Food Company, at all times 
material herein, a business that required inspection under Title I of the FMIA, 
and who was convicted on or about February 26, 1992, of two felony counts 
one of which, among other things, involved the adulteration of food, as 
defined in 21 U.S.C. § 601(m)(8) of the FMIA, with intent to defraud, the 
following temporary order was issued by the United States District Court for 
the District of New Jersey pursuant to 21 U.S.C. § 671(b): 


Pursuant to Title 21, United State Code, Section 671(b), it is 
hereby ORDERED and DECREED as part of the sentence 
in this matter that Merton Zitin is prohibited from exercising 
operational control of, or being physically present at, any 
establishment requiring inspection under Title 21, United 
States Code, Section 601 et. seg. This Order shall terminate 
under the terms of Title 21, United States Code, Section 
671(b). 


(A) whenever the Secretary determines by order, after 
a hearing on the record, whether such individual 
should exercise operational control of, or be 
physically present at, any establishment requiring 
inspection under Title 21, United States Code, 
Section 601 ef. seq., and judicial review, if any, of 
such determination is completed; or 


90 days after the issuance of such temporary order 
by the court if the Secretary does not commence 
such hearing before the expiration of such 90 days; 
whichever occurs earlier. 


a 

HONORABLE JOHN F. GERRY 

CHIEF JUDGE, 

UNITED STATES DISTRICT COURT 
DATE: 2/26/92 


(8) By reason of the facts alleged in paragraphs 1-7 above, respondent’s 
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exercise of operational control of, or physical presence at, any establishment 
requiring inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.) poses 
a clear likelihood of significant economic harm to consumers. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, it is hereby 
determined that a permanent order should be issued pursuant to 21 U.S.C. § 
671(b) permanently prohibiting respondent from ever exercising operational 
control of, or being physically present at, any establishment requiring 
inspection under Title I of the FMIA (21 U.S.C. § 601 et seq.). Therefore, the 
following order is issued. 


Order 


Respondent, pursuant to 21 U.S.C. § 671(b), is permanently prohibited 
from ever exercising operational control of, or being physically present at, any 
establishment requiring inspection under Title I of the FMIA (21 U.S.C. § 601 
et seq.). 

This order shall have the same force and effect as if entered after a full 


hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.145). 

[This Decision and Order became final August 27, 1992.-Editor] 
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HORSE PROTECTION ACT 


In re: KENNETH J. WULFF, JAMES A. MYERS, and DEBBIE MYERS. 
HPA Docket No. 91-200. 
Decision and Order as to Kenneth J. Wulff filed May 8, 1992. 


Failure to file an answer - Entering sore horse in horse show - Civil penalty -Disqualification 
from industry participation. 


Martha Leary Sotelo, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seg.), by a complaint filed by the Administrator, 
Animal and Plant Health Inspection Service ("APHIS"), United States 
Department of Agriculture, alleging that the respondent violated the Act. 

A copy of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, was served on respondent Kenneth J. 
Wulff by certified mail on August 28, 1991, pursuant to section 1.147(c) of the 
Rules of Practice. On September 10, 1991, Mr. Wulffs counsel, Carthel 
Smith, Esq., Lexington, Tennessee, requested an extension of time within 
which an answer to the complaint would be made on behalf of Mr. Wulff. On 
September 11, 1991, Chief Judge Palmer granted Mr. Smith’s request, 
directing that an answer be filed on or before November 1, 1991. Mr. Smith 
did not file an answer on behalf of Mr. Wulff prior to the date required by 
Chief Judge Palmer, nor at any time thereafter. Mr. Smith withdrew as 
counsel to Mr. Wulff on February 18, 1992. 

On February 18, 1992, complaint counsel moved for a default decision and 
order as to Mr. Wulff, which motion is granted by a separate order issued 
concurrently herewith, and this present decision and order is based upon the 
failure of Mr. Wulff to answer the Department’s complaint and to respond to 
complaint counsel’s motion of February 18, 1992. 

Respondent Kenneth J. Wulff has failed to file an answer within the time 
prescribed in the Rules of Practice, and the material facts alleged in the 
complaint, which are admitted by the respondent’s failure to file an answer, 
are adopted and set forth herein as Findings of Fact. 
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This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139 (1992). 


Findings of Fact 


A. Respondent Kenneth J. Wulff is an individual whose mailing address 
is 120 Holiday Court, Suite 5, Franklin, Tennessee 37064. 

B. At all times material herein, respondent Kenneth J. Wulff was the 
trainer of the horse known as "Trouble In The Air" and entered this horse as 
Entry No. 1519, Class No. 96, on August 31, 1990, at the Tennessee Walking 
Horse National Celebration at Shelbyville, Tennessee, while the horse sore. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent violated section 5(2)(B) of the Act, 15 U.S.C. § 1824 (2)(B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Kenneth J. Wulff is assessed a civil penalty of $2,000 
which shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Kenneth J. Wulff is disqualified for one year from 
showing, exhibiting, or entering any horse, directly or indirectly through any 
agent, employee, or otherwise, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

Pursuant to the Rules of Practice governing proceedings under the Act, 
this decision and order shall become final without further procedure 35 days 
after service hereon unless appealed to the Judicial Officer by a party to the 
proceeding within 30 days after service, as provided in section 1.142 and 1.145 
of the Rules of Practice (7 C.F.R. §§ 1.142 and 1.145 (1991)). 

This order shall take effect on the 11th (eleventh) day after this decision 
become final. 

Copies of the decision and order shall be served upon respondent and 
counsel. 

[This Decision and Order became final July 1, 1992.-Editor] 
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In re: SAM CALDWELL, FRED SWAN, JIM ZABCIK, and JAYNE 
ZABCIK. 

HPA Docket No. 90-39. 

Decision and Order as to Sam Caldwell filed August 28, 1992. 


Failure to file an answer - Entering sore horses in a show or exhibition - Civil penalty - 
Disqualification from industry participation. 


Donald A. Tracy, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed June 19, 1990, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondent Sam 
Caldwell by the Hearing Clerk as evidenced by the certified mail receipt 
signed by Mr. Caldwell on November 10, 1990. Respondent was informed in 
the letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer any allegation in the complaint would 
constitute an admission of that allegation. 

Respondents Sam Caldwell and Jim and Jayne Zabcik failed to file 
answers within the time prescribed in the Rules of Practice. Respondent 
Fred Swann answered July 29, 1991. On May 28, 1992, complaint counsel 
moved for the adoption of a proposed decision and order as to respondent 
Sam Caldwell. On May 28, 1992, complaint counsel also moved for the 
adoption of a proposed decision and order as to respondents Jim and 
Jayne Zabcik. Counsel’s motion was served on Mr. Caldwell on June 12, 
1992. Counsel’s motions are unopposed by respondents. Accordingly, the 
material facts alleged in the complaint, which are admitted by respondents’ 
failure to file an answer, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 
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Findings of Fact 


1. Respondent Sam Caldwell is an individual whose mailing address is 
501 Randolph Street, Shelbyville, Tennessee 37160. 

2. At all times material herein, respondent Sam Caldwell was the trainer 
of the horse known as "Fashion’s Allure," and entered this horse as Entry No. 
498, Class No. 29, on June 4, 1988, at the Columbia Jubilee Horse Show at 
Columbia, Tennessee. 

3. At all times material herein, respondent Sam Caldwell, was the trainer 
of the horse known as "Storm on the Mountain" and entered this horse as 
Entry No. 186, Class No. 24, on July 24, 1987, at the Columbia Jubilee Horse 
Show at Lewisburg, Tennessee. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 5(2) (B) of the Act, 15 U.S.C. § 1824 (2) (B)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondent Sam Caldwell is assessed a civil penalty of $2,000 which 
shall be paid by a certified check or money order made payable to the 
Treasurer of the United States. 

2. Respondent Sam Caldwell is disqualified for two years from showing, 
exhibiting, or entering any horse, directly or indirectly through any agent, 
employee, or otherwise, and from judging, managing or otherwise participating 
in any horse show, horse exhibition, or horse sale or auction. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Copies of this decision shall be served upon the respondents and counsel. 

[This Decision and Order became final December 2, 1992.-Editor] 
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In re) SAM CALDWELL, FRED SWAN, JIM ZABCIK, and JAYNE 
ZABCIK. 

HPA Docket No. 90-39. 

Decision and Order as to Jim Zabcik and Jayne Zabcik filed August 28, 
1992. 


Failure to file an answer - Entering sore horses in a show or exhibition - Civil penalty - 
Disqualification from industry participation. 


Donald A. Tracy, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This proceeding was instituted under the Horse Protection Act ("Act"), as 
amended (15 U.S.C. § 1821 et seq.), by a complaint filed June 19, 1990, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture, alleging that the respondents violated the Act. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130-1.151, were served upon respondents Jim and 
Jayne Zabcik by the Hearing Clerk as evidenced by the certified mail receipts 


signed by respondent Jayne R. Zabcik by June 25, 1990. Respondents were 
informed in the letter of service that an answer should be filed pursuant to the 
Rules of Practice and that failure to answer any allegation in the complaint 
would constitute an admission of that allegation. 

Respondents Jim and Jayne Zabcik and respondent Sam Caldwell failed 
to file answers within the time prescribed in the Rules of Practice. 
Respondent Fred Swann answered July 29, 1991. On May 28, 1992, complaint 
counsel moved for the adoption of a proposed decision and order as to 
respondents Jim and Jayne Zabcik. On May 28, 1992, complaint counsel also 
moved for the adoption of a proposed decision and order as to respondent 
Sam Caldwell. Counsel’s motion was served on Mr. Caldwell on June 12, 
1992, and mailed to Mr. Zabcik and Ms. Zabcik at 622 Whippoorwill Drive, 
Missouri City, Texas, on July 27, 1992. Counsel’s motions are unopposed by 
respondents. 

Accordingly, the material facts alleged in the complaint, which are 
admitted by respondents’ failure to file an answer, are adopted and set forth 
herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
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the Rules of Practice, 7 C.F.R. § 1.139. 
Findings of Fact 


1. Respondents Jim Zabcik and Jayne Zabcik are individuals whose 
mailing address is 622 Whippoorwill Drive, Missouri City, Texas 77489. 

2. At all times material herein, respondents Jim Zabcik and Jayne 
Zabcik were the owners of the horse known as “Storm on the Mountain," 
which was entered as Entry No. 186, Class No. 24, on July 24, 1987, at the 
11th Annual Marshall County Horseman’s Association Horse Show at 
Lewisburg, Tennessee. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondents have violated section 5(2)(D) of the Act, 15 U.S.C. § 1824 
(2)(D)). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondents Jim and Jayne Zabcik are jointly assessed a civil penalty 
of $2,000 which shall be paid by a certified check or money order made 
payable to the Treasurer of the United States. 

2.. Respondents Jim and Jayne Zabcik are disqualified for one year from 
showing, exhibiting, or entering any horse, directly or indirectly through any 
agent, employee, or otherwise, and from judging, managing or otherwise 
participating in any horse show, horse exhibition, or horse sale or auction. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

This order shall take effect on the 11th day after this decision becomes 
final. 

Copies of this decision shall be served upon the respondents and counsels. 

[This Decision and Order became final December 29, 1992.-Editor] 
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HONEY RESEARCH, PROMOTION, AND CONSUMER 
INFORMATION ACT 


In re: JED SHANER and GOLDEN DROP HONEY. 
HRPCIA Docket No. 92-1. 
Decision and Order filed October 27, 1992. 


Failure to file an answer - Failure to submit handler reports - Failure to pay assesments to the 
National Honey Board - Cease and desist orders - Civil penalty. 


Tejal Mehta, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Admistrative Law Judge. 


This is a disciplinary proceeding instituted under the Honey Research, 
Promotion, and Consumer Information Act, as amended 7 U.S.C. §§ 4601- 
4612 ("Act"), by a complaint filed by the Administrator, Agricultural 
Marketing Service, United States Department of Agriculture, alleging that the 
respondent willfully violated the Act, the Honey Research, Promotion, and 
Consumer Information Order, 7 C.F.R. §§ 1240/1 - 1240/67 ("Order"), and 


the Rules and Regulations issued pursuant to the Act, 7 C.F.R. §§ 1240.100 - 
1240.125. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Act, 7 C.F.R. §§ 1.130 - 1.151, were personally served upon 
respondents Jed Shaner and Golden Drop Honey on March 7, 1992. 
Respondents were also served with a letter of service that informed them an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer any allegation in the complaint would constitute an admission of that 
allegation. 

Respondents Jed Shaner and Golden Drop Honey failed to file answers 
within the time prescribed in the Rules of Practice, and the material facts 
alleged in the complaint, which are admitted by respondents’ failure to file 
answers, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice, 7 C.F.R. § 1.139. 


Findings of Fact 


A. Respondent, Golden Drop Honey, whose mailing address is 
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Route 1, Box 176, Swoope, Virginia 24479 is a Virginia corporation owned 
and controlled by respondent, Jed Shaner, whose mailing address is the same. 
B. The respondents, at all material times herein, were engaged in 
business as “handlers" of honey and were subject to the Act, Order, and 
Regulations. 
C. The respondents are designated handlers as defined in the Act, 
7 US.C. § 4602, the Order, 7 C.F.R. § 1240.8 and the Regulations, 7 C.F.R. 
§ 1240.100. As such, respondents were and are required to submit reports 
and pay assessments to the National Honey Board on the volume of honey 
handled. 7 U.S.C. § 4608, 7 C.F.R. §§ 1240.41 and 1240.50 and 7 C.F.R. §§ 
1240.116 and 1240.119. 
II 
Since 1987, respondents have violated the Act, Order and Regulations by 
failing to: 
(1) Submit handler reports as required by 7 U.S.C. § 4608, 7 C.F.R. §§ 
1240.50 and 1240.119; and 
(2) Pay assessments as required by 7 U.S.C. § 4608, 7 C.F.R. §§ 1240.41 
and 1240.116. 


Conclusions 


1. The Secretary has jurisdiction in this matter. 

2. By reason of the facts set forth in the Findings of Fact above, the 
respondent has violated section 9 of the Act, (7 U.S.C. § 4608) and sections 
1240.50, 1240.119, 1240.41 and 1240.116 of the regulations (7 C.F.R. §§ 
1240.50, 1240.119, 1240.41 and 1240.116). 

3. The following Order is authorized by the Act and warranted under the 
circumstances. 


Order 


1. Respondents Jed Shaner and Golden Drop Honey, their agents and 
employees, directly or through any corporate or other device, shall comply 
with each and every provision of the Honey Research, Promotion, and 
Consumer Information Act and the Order and Regulations issued thereunder, 
shall cease and desist from any violation thereof; and, specifically, shall file 
handler reports as required by 7 C.F.R. §§ 1240.50 and 1240.119, pay all 
assessments due under 7 C.F.R. §§ 1240.41 and 1240.116 and shall file all 
future reports and pay all future assessments as required by those sections. 
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2. The respondents are assessed a civil penalty of five thousand dollars 
($ 5,000.00) which shall be paid by certified check or money order made 
payable to the Treasurer of the United States. 

The provisions of this order shall become effective on the first day after 
this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final without 
further proceedings 35 days after service as provided in section 1.142 and 
1.145 of the Rules of Practice, 7 C.F.R. §§ 1.142 and 1.145. 

Copies of this decision shall be served upon the parties. 

[This Decision and Order became final December 5, 1992.- Editor] 





PLANT QUARANTINE ACT 


In re: NESIA RODRIGUEZ. 
P.Q. Docket No. 92-28. 
Decision and Order filed May 15, 1992. 


Failure to file an answer - Prohibited movement of mangoes from Puerto Rico to United States 
- Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Plant Quarantine Act, as amended (7 U.S.C. §§ 151- 
167)(Act), and the regulations issued thereunder (7 C.F.R. §§ 318.58 to 
318.58-168)(Regulations). The proceeding was instituted by a Complaint filed 
on November 29, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Nesia Rodriguez (Respondent) violated the Act and the 
Regulations. 

The Complaint was served upon the Respondent by certified mail in 
accordance with Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). 
The Respondent failed to file an Answer with the Hearing Clerk within 20 
days of service of the complaint as required by 7 C.F.R. § 1.136(a). 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. 

§ 1.139). 
Findings of Fact 


1. Nesia Rodriguez, Respondent herein, is a person with a mailing 
address of 2330 Mayer Avenue, Cleveland, Ohio 44109. 

2. On or about June 6, 1991, the Respondent moved five (5) mangoes 
from Puerto Rico to the United States. 
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Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 318.58 of the Regulations (7 C.F.R. § 318.58) issued under the 
Act. The violation warrants imposition of a civil penalty under section 10 of 
the Plant Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00).' This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order and shall 
be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-28. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[The Decision and Order became final July 6, 1992.-Editor] 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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In re: MANOA HALALIKU. 
P.Q. Docket No. 92-65. 
Decision and Order filed April 23, 1992 


Failure to file an answer - Offering prohibited chilipeppers to common carrier for shipment 
from Hawaii to continental United States - Civil penalty. 


Jane H. Settle, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. § 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. § 151 et seq.) (the 
Acts), and the regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.). 

This proceeding was instituted by a complaint filed on January 6, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about January 
14, 1991, the respondent offered to a common carrier, the United States 
Postal Service, approximately .3 pound of fresh chilipeppers from Hawaii for 
shipment into the continental United States, in violation of Section 318.13(b) 
of the Regulations (7 C.F.R. § 318.13(b)) because such fruits are prohibited 
movement. 

The complaint was served upon the respondent pursuant to section 
1.136(a) of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent 
failed to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136(c) of the Uniform Rules of Practice 
(7 C.F.R. § 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1,139), the failure to file an answer constitutes a waiver of hearing. 
Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice applicable to this proceeding. 
(7 CER. § 1.139). 


Findings of Fact 


1. Manoa Halaliku, respondent, is an individual with a mailing address 
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of 2235 Holowai Place, Wailuku, Hawaii 97693. 

2. On or about January 14, 1991, respondent offered to a common 
carrier, specifically the United States Postal service, approximately .3 pound 
of fresh chilipeppers for shipment from Hawaii into the continental United 
States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
as promulgated under 7 U.S.C. §§ 150aa et seq., as amended (7 U.S.C § 151 
et seq.)(the Acts). Such violations warrant the imposition of a civil penalty 
pursuant to section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. 
§ 150gg) and section 10 of the Plant Quarantine Act, as amended (7 U.S.C. 
§ 163). 

Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred 


seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-65. 

This Order shall have the same force and effect as if entered after a full 


‘Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no hearing 
is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 
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hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 9, 1992.-Editor] 


In re: AMALIA NARARRETTE DE PEGAN. 
P.Q. Docket No. 92-20. 
Decision and Order filed April 23, 1992. 


Failure to file an answer - Importation of peaches and Solanum fruit from Ecuador - Civil 
penalty. 


Jeffrey Kirmssee, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation of fruits and 
vegetables into the United States (7 C.F.R. § 319.56 et seq.), hereinafter 
referred to as the Regulations, in accordance with the Rules of Practice set 
forth in 7 C.F.R. § 1.130 et seg. and 7 C.F.R. § 380.1 et seq.). 

This proceeding was instituted by a Complaint, filed on November 8, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint alleged that on or 
about March 2, 1991, the Respondent imported peaches and Solanum fruit 
from Ecuador into the United States, in violation of Section 319.56 of the 
Regulations (7 C.F.R. § 319.56), which forbids the importation into the United 
States of such fruits. 

The Complaint was served upon the Respondent by certified mail on 
November 18, 1991. The Respondent has failed to file a response to the 
Complaint within the time provided by Section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)). In accordance with Section 1.136(c) of the 
Rules of Practice (7 C.F.R. § 1.136(c)), such failure to deny or otherwise 
respond to an allegation in the Complaint is deemed, for the purposes of this 
proceeding, an admission of said allegation. 

In view of the facts mentioned above, the Respondent is deemed to have 
admitted the material allegations in the Complaint, and, therefore, has waived 
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her right to a hearing, pursuant to Section 1.139 of the Rules of Practice (7 
C.F.R. § 1.139). This Default Decision and Order, therefore, is issued, 
pursuant to Sections 1.136 and 1.139 of the Rules of Practice (7 C.F.R. §§ 
1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which 
Respondent is deemed to have admitted, are adopted and set forth herein as 
the Findings of Fact. 


Findings of Fact 


1. Amalia Nararrette de Pegan, hereinafter referred to as the 
Respondent, is an individual whose mailing address is 901 North Mariposa 
Avenue, Los Angeles, California 90029. 

2. On or about March 2, 1991, the Respondent imported peaches and 
Solanum fruit from Ecuador into the United States, in violation of 7 C.F.R. 
§ 319.56, which forbids the importation into the United States of such fruits. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, the 
Respondent has violated the Act and Section 319.56 of the Regulations (7 
C.F.R. § 319.56). Therefore, the following Order is issued: 


Order 


The Respondent, Amalia Nararrette de Pegan, is hereby assessed a civil 
penalty of three hundred seventy-five dollars ($375.00), which shall be made 
payable to the "Treasurer of the United States" by a certified check or money 
order, and shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Fifth Floor 
100 North Sixth Street 
Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
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reference to P.Q. Docket No. 92-20. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon the Respondent, unless there is an appeal to the Judicial 
Officer, pursuant to Section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 15, 1992.-Editor] 


In re: LOKA KOGNANG. 
P.Q. Docket No. 92-41. 
Decision and Order filed May 19, 1992. 


Failure to file an answer - Offering prohibited unprocessed betel nut fruit to a common carrier 
for shipment from Hawaii to continental United States - Civil penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 US.C. §§ 151-154, 156-165, and 167) (Acts), by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-29(a)) issued under the Acts. A copy of the complaint 
and the Rules of Practice governing proceedings under the Acts were served 
on the respondent by certified mail by the Hearing Clerk. When this mailing 
was returned, the Hearing Clerk served the documents on respondent by 
regular mail on January 16, 1991. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
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oral hearing. Respondent has failed to file an answer within the prescribed 
time. 

Respondent’s failure to file an answer within the prescribed time violates 
the Rules of Practice (7 C.F.R. § 1.136(a)) and constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)). The admission of all the material allegations 
of fact contained in the complaint constitutes a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, and because the allegations of the complaint have been 
admitted, the material allegations of fact in the complaint are adopted and set 
forth as the Findings of Fact. 


Findings of Fact 


1. Loka Kognang, hereinafter referred to as respondent, is an individual 
whose mailing address is 2408 C Notley Street, Honolulu, Hawaii 96819. 

2. On or about April 3, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed betel nut fruit 
for shipment from Hawaii to the Continental United States, in violation of 7 
C.F.R. §§ 318.13(b) and 318.13-2(a), because movement of such fruit from 
Hawaii into or through the Continental United States is prohibited. 


Conclusions 


Respondent has failed to respond to the complaint in the prescribed time 
period, thereby admitting all the material allegations of fact contained in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
violated the Acts and the regulations issued under the Acts. Therefore, the 
following Order is issued. 


Order 


Respondent Lola Kognang is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
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Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-41. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 21, 1992.-Editor] 


In re: B. FRITZ. 
P.Q. Docket No. 92-57. 
Decision and Order filed May 19, 1992. 


Failure to file an answer - Offering raw or unprocessed mango fruit to a common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), and the 
regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
the respondent violated the Acts and 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were sent to the respondent by certified mail on January 3, 
1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Since the certified letter was returned by the Post Office, the complaint was 
then served upon respondent by ordinary mail on January 16, 1992, in 
accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. Respondent 
was informed in the complaint and in the accompanying letter of service that 
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an answer was required to be filed with the Hearing Clerk within twenty (20) 
days after service of the complaint, that failure to deny, otherwise respond or 
plead specifically to any allegation in the complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute a waiver of the right to a hearing. The letter 
of service also advised respondent that failure to request an oral hearing 
within the time for an answer would constitute a waiver of an oral hearing. 

Respondent’s answer was due no later than February 5, 1992, twenty days 
after she received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 

Respondent’s failure to file 4n answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is P.O. Box 2140, Kihei, Hawaii 96753. 

2. On or about June 21, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 6.2 pounds of raw 
or unprocessed mango fruit for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent B. Fritz is hereby assessed a civil penalty of three hundred 
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and seventy five dollars ($375.00)', which shall be payable to the "Treasurer 
of the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-57. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final July 21, 1992.-Editor]} 


In re: ELADIO BALAM-POOT. 
P.Q. Docket No. 92-75. 
Decision and Order filed June 5, 1992. 


Failure to file an answer - Import of prohibited avocados and mombin from Mexico - Civil 
penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative'Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 


‘In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 
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February 10, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Eladio Balam-Poot (Respondent) violated the Acts and 
the Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
failed to file an Answer with the Hearing Clerk within 20 days of service of 
the complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant to 
sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 
1,139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice (7 C.F.R. § 1.139). : 


Findings of Fact 
1. Eladio Balam-Poot, Respondent herein, is an individual with a mailing 
address of 215 South Oak, Apt. #9, Santa Ana, California 92701. 
2. On or about July 20, 1991, the Respondent imported fresh avocados 


and fresh mombin from Mexico into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred 





1284 PLANT QUARANTINE ACT 


seventy five dollars ($375.00).' This penalty shall be payable to the 
“Treasurer of the United States" by certified check or money order and shall 
be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-75. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 21, 1992.-Editor] 


In re: ALTAGRACE L. CHARITABLE. 
P.Q. Docket No. 92-16. 
Decision and Order filed June 15, 1992. 


Failure to deny material allegations - Import of prohibited passion fruit from Haiti - Import 
of yams from Haiti without permit - Civil penalty. 


Jeffrey Kirmsse, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 


*This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in Jn re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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for a violation of the regulations governing the importation of fruits and 
vegetables into the United States, 7 C.F.R. 319.56 et seq., hereinafter referred 
to as the regulations, in accordance with the Rules of Practice set forth in 7 
C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a Complaint, filed on November 8, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint alleged that on or 
about August 15, 1990, the Respondent imported yams and passion fruit from 
Haiti into the United States in violation of 7 C.F.R. § 319.56(c), because the 
Respondent did not obtain a permit for the yams, as required, and because 
passion fruit may not be imported into the United States from Haiti. 

The Complaint was served upon the Respondent by certified mail on 
November 12, 1991. On December 19, 1991, the Respondent filed an Answer 
which failed to deny or otherwise respond to the allegations in the Complaint. 
In accordance with Section 1.136(c) of the Rules of Practice, 7 C.F.R. § 
1.136(c), such failure to deny or otherwise respond to an allegation in the 
Complaint is deemed, for the purposes of this proceeding, an admission of 
said allegation. Complainant accordingly moved for a default decision and 
order. 

However, in her Answer, Respondent did raise issues concerning possible 
improprieties by the inspector involved. I therefore issued a show cause order 
requesting the opinion of the parties on the matters covered in my order. 
Thereafter, Complainant filed a response. Respondent did not reply. 

In its response Complainant provided complete and satisfactory answers 
to all the matters covered by my order. Accordingly, for reasons advanced by 
Complainant in its response, Complainant’s motion for a default decision and 
order is granted. 

In view of the aforementioned facts, the Respondent is deemed to have 
admitted the material allegations in the Complaint and, therefore, has waived 
her right to a hearing, pursuant to Section 1.139 of the Rules of Practice, 7 
C.F.R. § 1.139. This Default Decision and Order is issued pursuant to 
Sections 1.136 and 1.139 of the Rules of Practice, 7 C.F.R. §§ 1.136 and 1.139. 

Accordingly, the material facts alleged in the Complaint, which 
Respondent is deemed to have admitted, are adopted and set forth herein as 
the Findings of Fact. 


Findings of Fact 


1. Altagrace L. Charitable, hereinafter referred to as the Respondent, is 
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an individual whose mailing address is 970 Commaek Road, Brentwood, New 
York 11717. 

2. On or about August 15, 1990, the Respondent imported yams and 
passion fruit from Haiti into the United States in violation of 7 C.F.R. 
319.56(c), because the Respondent did not obtain a permit for the yams, as 
required, and because passion fruit may not be imported into the United 
States from Haiti. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, the 
Respondent has violated the Act and Section 319.56(c) of the Regulations, 7 
C.F.R. § 319.56(c). Therefore, the following Order is issued: 


Order 


The Respondent, Altagrace L. Charitable, is hereby assessed a civil 
penalty of three hundred seventy-five dollars ($375.00), which shall be made 
payable to the "Treasurer of the United States" by a certified check or money 
order, and shall be forwarded to: 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 
100 N. 6th Street 

Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-16. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon the Respondent, unless there is an appeal to the Judicial 
Officer, pursuant to Section 1.145 of the Rules of Practice applicable to this 
proceeding, 7 C.F.R. § 1.145. 

[This Decision and Order became final July 23, 1992-Editor] 
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In re: CROWLEY CARIBBEAN TRANSPORT, INC. 
P.Q. Docket No. 92-83. 
Decision and Order filed June 12, 1992. 


Failure to file an answer - Allowing fruit from El Salvador and Honduras to be removed from 
port of first arrival without written notice fruit was free of infestation - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 CER. § 319.56-6 et seq.). | 

This proceeding was instituted by a complaint filed on March 25, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Pursuant to section 1.136(c) of the rules of 
practice ( 7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 


an admission of said allegations. By its failure to answer, respondent has 
admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Crowley Caribbean Transport, Inc., herein referred to as respondent, 
is a business whose mailing address is P.O. Box 359004, Fort Lauderdale, 
Florida 33335. 

2. On or about December 9, 1991, respondent allowed a container of 
honeydew melons from El Salvador to be removed from its port of first arrival 
in Fort Lauderdale, Florida, without a written notice that the shipment was 
free of infestation. 

3. On or about February 5, 1991, respondent allowed a container of 
cantaloupes from Honduras to be removed from its port of first arrival in Fort 
Lauderdale, Florida, without a written notice that the shipment was free of 
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infestation. 
Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56-6. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of one thousand dollars 
($1,000.00). This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final July 23, 1992.-Editor] 


In re: STAMFORD TANKERS. 
P.Q. Docket No. 92-81. 
Decision and Order filed June 30, 1992. 


Failure to file an answer - Owner/operator of watercraft - Failure to provide at least twelve 
hours notification of vessel’s arrival in the United States to Plant Protection and Quarantine 
Office - Civil penalty. 
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Darlene M. Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
USS.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
US.C. § 163), for a violation of the regulations issued under the Act, (7 
C.F.R. § 330.100 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on March 25, 1992, by 
the Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. § 330.111 of the regulations, (7 C.F.R. § 330.111) 
in that the Plant Protection And Quarantine Office servicing the area of 
Philadelphia, Pennsylvania was not provided at least twelve (12) hours 
advanced notification of the arrival of the vessel M/V Empress. 

More than twenty days have elapsed since respondent was served with the 
complaint on March 31, 1992. Respondent has failed to file an answer. In 
accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 


Findings of Fact 


1. Stamford Tankers, hereinafter referred to as respondent, is an entity 
whose agent is William E. Lukowski with a mailing address of The Bill 
Lukowski Steamship Agency Inc., 2202 Boston Street, Suite 205, Baltimore, 
Maryland 21231. 

2. Stamford Tankers is the owner/operator of the carrier M/V Empress, 
which arrived in the United States from Constanza, Romania. 

3. On or about February 5, 1991, at Philadelphia, Pennsylvania, 
respondent violated 7 C.F.R. § 330.111 of the regulations (7 C.F.R. § 330.111), 
in that the Plant Protection and Quarantine Office (PPQ Office) serving the 
area in question was not provided at least twelve (12) hours advanced 
notification of the arrival of the vessel M/V Empress, as required. 
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Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 330, Subpart 330.111 of the regulations 
promulgated thereunder (7 C.F.R. Part 330, Subpart 330.111). Therefore, the 
following order is issued. 


Order 


Respondent, Stamford Tankers, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). The civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-81. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, 
unless there is an appeal to the Judicial Officer pursuant to section 1.145 of 
the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 6, 1992.-Editor] 





SILVIA AMADOR 
51 Agric. Dec. 1291 


In re: SILVIA AMADOR. 
P.Q. Docket No. 92-60. 
Decision and Order filed June 30, 1992. 


Failure to file an answer - Importation of unprocessed mangoes from Mexico - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This.is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
January 6, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Silvia Amador (Respondent) violated the Acts and the 
Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
has failed to file an Answer with the Hearing Clerk within 20 days of service 
of the complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant 
to sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) 
and 1,139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 C.F.R.§ 1.139). 


Findings of Fact 


1. Silvia Amador, Respondent herein, is an individual with a mailing 
address of 248 Prospect Road, Orange, California 92669. 

2. On or about May 27, 1991, at Los Angeles, California, Respondent 
imported five fresh mango fruits from Mexico into the United States. 
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Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00).' This penalty shall be payable to the 
"Treasurer of the United States" by certified check or money order and shall 
be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-60. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 7, 1992.-Editor] 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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In re: D. ANGEL. 
P.Q. Docket No. 92-68. 
Decision and Order filed June 15, 1992. 


Failure to file an answer - Offering unprocessed avocado to a common carrier for shipment 
from Hawaii to the continental United States - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Plant Quarantine Act, as amended (7 U.S.C. §§ 151- 
167)(Act), and the regulations issued thereunder (7 C.F.R. §§ 318.13 to 
318.13-16)(Regulations). The proceeding was instituted by a Complaint filed 
on January 22, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Nesia Rodriguez (Respondent) violated the Act and the 
Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
failed to file an Answer with the Hearing Clerk within 20 days of service of 
the complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant to 
sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) and 
1.139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. D. Angel, Respondent herein, is an individual with a mailing address 
of 440 Mikioi Place, Kihei, Hawaii 96753. 

2. On or about July 22, 1991, the Respondent offered for shipment to a 
common carrier 16.1 pounds of fresh avocado fruits. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
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violated section 318.13 of the Regulations (7 C.F.R. § 318.13) issued under the 
Act. The violation warrants imposition of a civil penalty under section 10 of 
the Plant Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00).' This penalty shall be payable to the’ 
“Treasurer of the United States" by certified check or money order and shall 
be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Officé 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-68. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 11, 1992.-Editor] 


'This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 





OGDEN ALLIED AVIATION SERVICES 
51 Agric. Dec. 1295 


In re: OGDEN ALLIED AVIATION SERVICES. 
P.Q. Docket No. 92-97. 
Decision and Order filed July 1, 1992. 


Admission of material allegations - Failure to unload regulated garbage in leak proof 
containers to approved facility - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the disposition of regulated 
garbage (7 C.F.R. § 330.400 et seg. and 9 C.F.R. § 94.5 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of Practice in 7 
C.F.R. §§ 1.130 et seq., 380.1 et seq. and 9 C.F.R. § 93.1 et seq. 

This proceeding was instituted by a complaint filed on April 17, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
September 8, 1991, at Miami International Airport, Miami, Florida, the 
respondent violated 7 C.F.R. § 330.400 (g)(1) and 9 C.F.R. § 94.5 (f)(1) by 
failing to unload regulated garbage from an ALM Airlines flight from the 
Netherlands, Antilles and from a Ladeco Airlines flight from Chile in tight, 
leak-proof receptacles under the direction of an Animal and Plant Health 
Inspection Service inspector to an approved facility for incineration, 
sterilization or grinding into an approved sewage system, as required. The 
respondent filed an answer which admitted the material allegations of the 
complaint. The admission of all the material allegations in the complaint 
constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material 
allegations alleged in the complaint are adopted and set forth herein as the 
Findings of Fact, and this Decision is issued pursuant to section 1.139 of the 
Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Ogden Allied Aviation Services is a company doing business in the 
state of Florida, which has a mailing address of 2411 N.W. 39 Ave., Miami, 
Florida 33142-6782. 

2. On or about September 8, 1991, at Miami International Airport, 
Miami, Florida, the respondent violated 7 C.F.R. § 330.400 (g)(1) and 9 
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C.F.R. § 94.5 (f)(1) by failing to unload regulated garbage from ALM Airlines 
from Netherlands, Antilles and Ladeco Airlines from Chile in tight, leak-proof 
receptacles under the direction of an Animal and Plant Health Inspection 
Service inspector to an approved facility for incineration, sterilization or 
grinding into an approved sewage system, as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 330.400 and 9 C.F.R. § 94.5. Therefore, 
the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($ 500.00).' This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to : 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-97. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7.C.F.R. § 1.145). 


‘Inasmuch as the respondent has filed an answer which admits the material allegations of the 
complaint, and, therefore, the Department is not required to hold a hearing, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and In re: Richard Duran Lopez, 44 Agric. Dec. 
2201 (1985). 





LORENE BISHOP 
51 Agric. Dec. 1297 


[This Decision and Order became final August 13, 1992.-Editor] 


In re: LORENE BISHOP. 
P.Q. Docket No. 92-61. 
Decision and Order filed June 17, 1992. 


Failure to file an answer - Offering raw or unprocessed mango fruit to a common carrier for 
shipment from Hawaii to the continental United States - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), and the 
regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
the respondent violated the Acts and 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were sent to the respondent by certified mail on January 8, 
1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Since the certified letter was returned by the Post Office, the complaint was 
then served upon respondent by ordinary mail on February 7, 1992, in 
accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. Respondent 
was informed in the complaint and in the accompanying letter of service that 
an answer was required to be filed with the Hearing Clerk within twenty (20) 
days after service of the complaint, that failure to deny, otherwise respond or 
plead specifically to any allegation in the complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute a waiver of the right to a hearing. The letter 
of service also advised respondent that failure to request an oral hearing 
within the time for an answer would constitute a waiver of an oral hearing. 

Respondent’s answer was due no later than February 27, 1992, twenty days 
after she received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 

Respondent’s failure to file an answer within the time provided under 
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section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is P.O. Box 5284, Lahaina, Hawaii 96761. | 

2. On or about June 14, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 1.5 pounds of raw 
or unprocessed mango fruit for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Lorene Bishop is hereby assessed a civil penalty of three 
hundred and seventy five dollars ($375.00)', which shall be payable to the 
“Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 

USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 


‘In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 





WONG’S PRODUCE 
51 Agric. Dec. 1299 


Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-61. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final August 17, 1992.-Editor] 


In re: WONG’S PRODUCE. 
P.Q. Docket No. 92-98. 
Decision and Order filed July 7, 1992. 


Admission of material allegations - Failure to comply with instructions of APHIS Plant. 
Protection and Quarantine Officer to remove agromyzidae infested cartons from container to 
be shipped from Hawaii to continental United States - Civil penalty. 


Patrice Harps, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 U.S.C. §§ 151-167) (Acts), by a complaint issued by the Administrator of 
the Animal and Plant Health Inspection Service, United States Department 
of Agriculture. The complaint alleged that respondent violated section 
352.10(b) of the regulations (7 C.F.R. § 352.10(b)) issued under the Acts. A 
copy of the complaint and the Rules of Practice governing proceedings under 
the Acts were served on the respondent by certified mail by the Hearing 
Clerk. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
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an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent filed a timely answer that admits, with explanation, 
and does not deny, the material allegations contained in the complaint. 

Respondent’s admission of all of the material allegations in the complaint 
in its answer constitutes a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). Because no basis for a hearing exists, 
and because the allegations of the complaint have been admitted, the material 
allegations of fact in the complaint are adopted and set forth as the Findings 
of Fact. 


Findings of Fact 


1. Wong’s Produce, hereinafter referred to as the respondent, is a 
company whose address is 690 Halekauwila Street, Honolulu, Hawaii 96813. 

2. On or about September 18, 1991, the respondent, after being informed 
that during inspection of a shipping container to be shipped from Hawaii to 
San Francisco, California, that a plant pest, namely agromyzidae, was found 
in cartons of Moringa leaves, failed to remove all cartons of Moringa from the 
container as instructed by the APHIS Plant Protection and Quarantine officer, 
in violation of 7 C.F.R. § 352.10(b)(2). 


Conclusions 
Respondent has admitted all the material allegations of fact contained in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 


the following Order is issued. 


Order 


Respondent Wong’s Produce is hereby assessed a civil penalty of one 
thousand dollars ($1,000.00), which shall be payable to the "Treasurer of the 
United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 
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51 Agric. Dec. 1301 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-98. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 12, 1992.-Editor] 


In re: ANTONIA DE VAZQUEZ. 
P.Q. Docket No. 92-88. 
Decision and Order filed June 24, 1992. 


Failure to file an answer - Importation of raw mangoes from Mexico - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. § 151 et seq.) (Acts), 
and the regulations promulgated thereunder (7 C.F.R. § 319.56 et seq.). 

This proceeding was instituted by a complaint filed on April 1, 1991, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about May 5, 
1991, respondent imported approximately 13 mango fruits from Mexico into 
the United States in violation of 7 C.F.R. § 319.56, which prohibits the 
importation of such fruits into the United States from Mexico. 

The complaint was served upon the respondent pursuant to section 
1,136(a) of the Uniform Rules of Practice. (7 C.F.R. § 1.136(a)). Respondent 
failed to file an answer within 20 days of service of the complaint upon the 
respondent. According to section 1.136(c) of the Uniform Rules of Practice 
(7 C.F.R. § 1.136(c)), respondent’s failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Pursuant to section 1.139 of the Uniform Rules of Practice (7 C.F.R. § 
1.139), the failure to file an answer constitutes a waiver of hearing. 
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Accordingly, the allegations alleged in the Complaint are adopted and set 
forth herein as the Findings of Fact, and this Decision is issued pursuant to 
section 1.139 of the Uniform Rules of Practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Findings of Fact 


1. Antonia de Vazquez, hereinafter referred to as respondent, is an 
individual with a mailing address of 10159 Samoa Avenue - #6, Tujunga, 
California 91042. 

2. On or about May 5, 1991, respondent imported approximately 13 
mango fruits from Mexico into the United States. 


Conclusions 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated section 319.56 of the regulations (7 C.F.R. § 319.56) 
as promulgated under 7 U.S.C. §§ 150aa et seq., as amended §§ 151 et seq. 
(Acts). Such violations warrant the imposition of a civil penalty pursuant to 
section 108 of the Federal Plant Pest Act, as amended (7 U.S.C. § 150gg) and 


section 10 of the Plant Quarantine Act, as amended (7 U.S.C. § 163). ' 
Therefore, the following order is issued: 


Order 


The respondent is hereby assessed a civil penalty of three hundred 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 


‘Although the complaint seeks $750.00, the penalty is reduced to $375.00 because no hearing 
is required. In Re Kaplinsky, 47 Agric. Dec. 613 (1988). 





MERCURY AIR CARGO, INC. 
51 Agric. Dec. 1303 


Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding: 
P.Q. 92-88. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 17, 1992.-Editor] 


In re: MERCURY AIR CARGO, INC. 
P.Q. Docket No. 92-95. 
Decision and Order filed July 15, 1992. 


Admission of material allegations - Release of insect infested imported cut flowers without 
fumigation treatment - Civil penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 US.C. §§ 151-167) (Acts), by a complaint: issued by the Acting 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 319.74-3(c) and 352.10(b) of the regulations (7 C.F.R. §§ 
319.74-3(c) and 352.10(b)) issued under the Acts. A copy of the complaint 
and the Rules of Practice governing proceedings under the Acts were served 
on the respondent by certified mail by the Hearing Clerk. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
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hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent timely filed an answer that admits, with explanation, 
and does not deny the allegations in the complaint. 

Respondent’s admission of all of the material allegations in the complaint 
in its answer constitutes a waiver of hearing pursuant to section 1.139 of the 
Rules of Practice (7 C.F.R. § 1.139). Because no basis for a hearing exists, 
and because the allegations of the complaint have been admitted, the material 
allegations of fact in the complaint are adopted and set forth as the Findings 
of Fact. 


Findings of Fact 


1. Mercury Air Cargo, Inc., hereinafter referred to as the respondent, is 
a corporation with a mailing address of 6851 West Imperial Highway, Los 
Angeles, California 90045. 

2. On or about January 2, 1991, the respondent released to the consignee 
five boxes of cut flowers, imported from the Netherlands, that were found 
after inspection to be infested with insects (Thysanoptera), without the 
fumigation treatment prescribed, in violation of 7 C.F.R. §§ 319.74-3(c) and 
352.10(b). 


Conclusions 
Respondent has admitted all the material allegations of fact contained in 
the complaint. By reason of the Findings of Fact set forth above, respondent 
has violated the Acts and the regulations issued under the Acts. Therefore, 


the following Order is issued. 


Order 


Respondent Mercury Air Cargo, Inc., is hereby assessed a civil penalty of 
one thousand dollars ($1,000.00), which shall be payable to the "Treasurer of 
the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 





PERLA PARSON 
51 Agric. Dec. 1305 


Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-98. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 24, 1992.-Editor] 


In re: PERLA PARSON. 
P.Q. Docket 92-103. 
Decision and Order filed July 21, 1992. 


Failure to file an answer - Objection to entry of default decision - Credit for payment received - 
Offering fresh marungai pods, beans and leaves to a common carrier for shipment from Hawaii 
to the continental United States without the required certificate - Civil penalty. 


Sheila Hogan Novak, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the importation into the 
continental United States of fruits and vegetables from Hawaii (7 C.F.R. § 
318.13 et seq.), hereinafter referred to as the regulations, in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seq., and 380.1 et seq.. 

This proceeding was instituted by a complaint filed on May 15, 1992 by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
December 5, 1991, the respondent offered to a common carrier, specifically 
the United States Postal Service, 2.8 pounds of fresh marungai pods, .5 pounds 
of fresh beans and 1.8 pounds of fresh marungai leaves, for shipment from 
Hawaii to the Continental United States, in violation of 7 C.F.R. § 318.13 (b) 
and 318.13-2, because a certificate was not attached to the container of fruit 
in accordance with 7 C.F.R. §§ 318.13-3 and 318.13-4. The respondent failed 
to file an answer within the time prescribed in 7 C.F.R. § 1.136 (a). Section 
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1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136 (c)) provides that the 
failure to file an answer within the time provided under § 1.136 (a) shall be 
deemed an admission of the allegations in the complaint. Further, the failure 
to file an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding. (7 
C.F.R. § 1.139). 

On July 14, 1992, respondent, having been served therewith, submitted 
Objections to the Proposed Default Decision and Order. As basis therefor 
respondent asserts that she was initially informed that she would be assessed 
only $250.00 and that she duly sent payment on March 9, 1992. To the extent 
payment has been received she shall be credited therewith. However, on the 
basis of the record, the complainant’s assessment of a $375.00 (Three 
Hundred Seventy Five Dollars) civil penalty is in accord with departmental 
decisions. 

Findings of Fact 


1. Perla Paraon is an individual whose mailing address is P.O. Box 1135, 
Waipahu, Hawaii 96797. 
2. On or about December 5, 1991, the respondent offered to a common 


carrier, specifically the United States Postal Service, 2.8 pounds of fresh 
marungai pods, .5 pounds of fresh beans and 1.8 pounds of fresh marungai 
leaves, for shipment from Hawaii to the Continental United States, in 
violation of 7 C.F.R. § 318.13 (b) and 318.13-2, because a certificate was not 
attached to the container of fruit in accordance with 7 C.F.R. §§ 318.13-3 and 
318.13-4. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13(b) and 318.13-2. Therefore, the 
following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 





JUNN F. SALINAS 1307 
51 Agric. Dec. 1307 


five dollars ($ 375.00).’ This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-103. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final August 24, 1992.-Editor] 


In re: JUNN F. SALINAS. 
P.Q. Docket No. 92-38. 
Decision and Order filed May 23, 1992. 


Failure to file an answer - Offering raw or unprocessed mango fruit and soursop fruit to a 
common carrier for a shipment from Hawaii to the continental United States - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-154, 156-165, and 167) (Acts), and the 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department is 
not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and 
In re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 
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regulations promulgated thereunder (7 C.F.R. § 318.13 et seq.) by a complaint 
issued by the Administrator of the Animal and Plant Health Inspection 
Service, United States Department of Agriculture. The complaint alleged that 
the respondent violated the Acts and 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were sent to the respondent by certified mail on December 10, 
1991, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Since the certified letter was returned by the Post Office, the complaint was 
then served upon respondent by ordinary mail on January 16, 1992, in 
accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. Respondent 
was informed in the complaint and in the accompanying letter of service that 
an answer was required to be filed with the Hearing Clerk within twenty (20) 
days after service of the complaint, that failure to deny, otherwise respond or 
plead specifically to any allegation in the complaint would constitute an 
admission of such allegation, and that failure to file an answer within the 
prescribed time would constitute a waiver of the right to a hearing. The letter 
of service also advised respondent that failure to request an oral hearing 
within the time for an answer would constitute a waiver of an oral hearing. 

Respondent’s answer was due no later than February 5, 1992, twenty days 
after he received the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 

Respondent’s failure to file an answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is 94-1010 Kuakolu Pl., Waipahu, Hawaii 96797. 

2. On or about June 20, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 12.7 pounds of raw 
or unprocessed mango fruit for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 

3. On or about June 20, 1991, respondent offered to a common carrier, 
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specifically the United States Postal Service, approximately 10.7 pounds of raw 
or unprocessed mango fruit and 4.0 pounds of raw or unprocessed soursop 
fruit for shipment from Hawaii to the continental United States, in violation 
of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Junn F. Salinas is hereby assessed a civil penalty of seven 
hundred fifty five dollars ($750.00)', which shall be payable to the "Treasurer 
of the United States" by certified check or money order and which shall be 
forwarded within thirty (30) days from the effective date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-38. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final August 25, 1992.-Editor] 


‘In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 





1310 PLANT QUARANTINE ACT 


In re: VO DAI TON. 
P.Q. Docket No. 92-39. 
Decision and Order filed July 2, 1992. 


Failure to file an answer - Importation of fresh mangoes from Jamaica - Civil penalty. 


Patrice Harps, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by. Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa-150jj) and the Plant Quarantine Act, as amended 
(7 U.S.C. § 151-154, 156-165, and 167)(Acts), by a complaint issued by the 
Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that respondent 
violated sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2(a) issued under the Acts. A copy of the complaint and 
the Rules of Practice governing proceedings under the Acts were served by 
certified mail on the respondent by the Hearing Clerk on December 10, 1991. 
The mailing was returned, marked "Unclaimed". The Hearing Clerk remailed 
the complaint and the Rules of Practice to respondent by regular mail on 
January 16, 1992. 

Respondent was informed in the complaint and in the letter of service that 
an answer should be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute an admission of allegations in the complaint and waiver of 
hearing. The letter of service also advised respondent that failure to request 
an oral hearing within the time for an answer would constitute a waiver of an 
oral hearing. Respondent is deemed to have received the complaint on 
January 16, 1992, pursuant to section 1.147(c) of the Rules of Practice (7 
C.F.R. § 1.147(c)). Respondent has not filed an answer. 

Respondent’s failure to file an answer within the time prescribed violates 
the Rules of Practice (7 C.F.R. § 1.136(a)) and constitutes an admission of the 
allegations in the complaint pursuant to section 1.136(c) of the Rules of 
Practice (7 C.F.R. 1.136(c)), and constitutes a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). Because no basis for 
a hearing exists, and because the allegations of the complaint have been 
admitted, the material allegations of fact in the complaint are adopted and set 
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forth as the Findings of Fact. 


Findings of Fact 


1. Vo Dai Ton, hereinafter referred to as respondent, is an individual 
whose mailing address is 3364-A Harding Avenue, Honolulu, Hawaii 96816. 

2. On or about June 26, 1990, respondent offered to a common carrier, 
specifically the United States Postal Service, raw or unprocessed dragoneye 
fruit for shipment from Hawaii to the Continental United States, in violation 
of 7 C.F.R. §§ 318.13(b) and 318.13-2(a), because movement of such fruit 
from Hawaii into or through the Continental United States in prohibited. 


Conclusions 


Respondent admits all the material allegations of fact contained in the 
complaint. By reason of the Findings of Fact set forth above, respondent has 
violated the Acts and the regulations issued under the Acts. Therefore, the 
following Order is issued. 


Order 


Respondent Vo Dai Ton is hereby assessed a civil penalty of three 
hundred seventy-five dollars ($375.00), which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section, Butler Square West 
5th Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-39. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 
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[This Decision and Order became final August 25, 1992.-Editor] 


In re: FRANCISCO I. PEREZ. 
P.Q. Docket No. 92-100. 
Decision and Order filed July 22, 1992. 


Failure to file an answer - Importation of mombin fruit from the Dominican Republic - Civil 
penalty. 


James D. Holt, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 CFR. § 319.56). 

This proceeding was instituted by a complaint filed on May 5, 1992, by the 


Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The respondent was served a copy of the 
complaint on May 18, 1992. The respondent has not filed an answer to date. 
Pursuant to section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), 
failure to deny or otherwise respond to the allegations in the complaint 
constitutes, for the purposes of this proceeding, an admission of said 
allegations. By respondent’s failure to answer, respondent has admitted the 
allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Finding of Fact 


1, Francisco I. Perez, respondent, is an individual whose mailing address 
is 377 North 6th Street, Newark, New Jersey 07107. 

2. On or about October 14, 1991, at John F. Kennedy International 
Airport, Jamaica, New York, respondent imported ten mombin fruit from the 
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Dominican Republic into the United States. 
Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final August 31, 1992.-Editor] 


In re: VERA L. DUNCAN. 
P.Q. Docket No. 92-70. 
Decision and Order filed June 15, 1992. 


Failure to file an answer - Offering prohibited unprocessed dragoneye fruit to common carrier 
for shipment from Hawaii to the continental United States - Civil penalty. 





1314 PLANT QUARANTINE ACT 


Darlene Bolinger, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
as authorized by section 108 of the Federal Plant Pest Act, as amended (7 
US.C. § 150gg), and section 10 of the Plant Quarantine Act, as amended (7 
US.C. § 163), for a violation of the regulations issued under the Act (7 C.F.R. 
§ 319.56 et. seq.), hereinafter referred to as the regulations. 

This proceeding was instituted by a complaint filed on January 22, 1992, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that 
respondent violated 7 C.F.R. § 319.56(c) of the regulations, (7 C.F.R. § 
319.56(c)) in that prohibited mango fruits were imported from Jamaica to 
Jamaica, New York. 

More than twenty days have elapsed since respondent was served with the 
complaint on March 10, 1992. Respondent has failed to file an answer. In 
accordance with section 1.136(c) of the Rules of Practice (7 C.F.R. § 
1.136(c)), such failure to deny or otherwise respond to the allegations in the 
complaint, is deemed, for purposes of this proceeding, an admission of said 
allegations. 

This Decision and Order, therefore is issued pursuant to sections 1.136 
and 1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. §§ 
1.136 and 1.139). 


Findings of Fact 


1, Vera L. Duncan, hereinafter referred to as respondent, is an 
individual with a mailing address of 365 Thatford Avenue, 8-P, Brooklyn, New 
York 11212. 

2. On or about July 16, 1991, respondent imported fruit, namely mangoes, 
from a foreign country, Jamaica, to a place within the United States, Jamaica, 
New York, in violation of 7 C.F.R. § 319.56(c) of the regulations (7 C.F.R. § 
319.56(c)), because such importation is prohibited. 


Conclusion 


By reason of the facts in the Findings of Fact set forth above, respondent 
has violated the Act and Part 319, Subpart 319.56 of the regulations 
promulgated thereunder (7 C.F.R. Part 319, Subpart 319.56). Therefore, the 
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following order is issued. 
Order 


Respondent, Vera L. Duncan, is hereby assessed a civil penalty of three 
hundred and seventy-five dollars ($375.00). The civil penalty shall be payable 
to the "Treasurer of the United States" by a certified check or money order, 
and shall be forwarded to": 


United States Department of Agriculture 
Animal and Plant Health Inspection Service 
Field Servicing Office, Accounting Section 
Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this order. Respondent shall 
indicate on the check or money order that payment is made in reference to 
P.Q. Docket No. 92-70. 

This order shall have the same force and effect as if entered after a full 


hearing and shall be final and effective 35 days after service of this Decision 
and Order upon respondent, unless there is an appeal to the Judicial Officer 
pursuant to section 1.145 of the Rules of Practice applicable to this proceeding 
(7 C.F.R. § 1.145). 

[This Decision and Order became final September 2, 1992.-Editor] 


In re: HUYNH THI HAI. 
P.Q. Docket No. 92-62. 
Decision and Order filed August 12, 1992. 


Failure to file an answer - Moving fresh betel nut fruits from Hawaii to the continental United 
States - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
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for a violation of the regulations governing importation of fruits and 
vegetables (7 C.F.R. § 318.13 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on January 6, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
December 19, 1990, respondent moved from Hawaii to the continental United 
States approximately 11.2 pounds of fresh betel nut fruits in violation of 7 
C.F.R. § 318.13-2(a)(1) because moving these fruits for shipment from Hawaii 
to the continental United States is prohibited. The respondent failed to file 
an answer within the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) 
of the Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure to file 
an answer within the time provided under § 1.136(a) shall be deemed an 
admission of the allegations in the complaint. Further, the failure to file an 
answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the 
material allegations alleged in the complaint are adopted and set forth herein 
as the Findings of Fact, and this Decision is issued pursuant to section 1.139 
of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Huynh Thi Hai is an individual with a mailing address of 2234 Fern 
Street, Honolulu, Hawaii 96826. 

2. On or about December 19, 1990, respondent moved from Hawaii to 
the continental United States approximately 11.2 pounds of fresh betel nut 
fruits in violation of 7 C.F.R. § 318.13-2(a)(1) because moving these fruits for 
shipment from Hawaii to the continental United States is prohibited. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318. apo Therefore, the following 


Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
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five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-62. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 21, 1992.-Editor] 


In re: TRAN BAO THI HUYNH. 
P.Q. Docket No. 92-34. 
Decision and Order filed August 12, 1992. 


Failure to file an answer - Offering prohibited mango fruit to common carrier for shipment 
from Hawaii to continental United States - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing importation of fruits and 
vegetables (7 C.F.R. § 318.13 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 


‘Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in In 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on November 29, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about June 11, 1991, the respondent offered for shipment to a common carrier 
approximately 1.0 pounds of fresh mango fruit from Hawaii into the 
continental United States in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a) 
because such mango fruit is prohibited movement from Hawaii into the 
continental United States. The respondent failed to file an answer within the 
time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an answer within 
the time provided under § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
alleged in the complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1. Tran Bao Thi Huynh, hereafter referred to as the respondent, is an 
individual with a mailing address of 3364 Harding Avenue, Apt. I, Honolulu, 
Hawaii 96816. 

2. On or about June 11, 1991, the respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 1.0 
pound of fresh mango fruit from Hawaii into the continental United States in 
violation of Sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13(b) and 318.13-2(a)) because such fruit is prohibited movement from 
Hawaii into the continental United States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, the 


following Order is issued. 


Order 


The respondent is hereby assessed 2 civil penalty of three hundred seventy 
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five dollars ($ 375.00)’. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-34. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 22, 1992.-Editor] 


In re: TALI ‘OFA. 
P.Q. Docket No. 92-91. 
Decision and Order filed August 11, 1992. 


Admission of Material Allegations - Offering prohibited noni leaves and kukui leaves to 
common carrier for shipment from Hawaii to continental United States - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of Hawaiian fruits 
and vegetables (7 C.F.R. § 318.13 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. § 1.130 et 


‘Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on April 14, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
July 31, 1991, the respondent offered for shipment to a common carrier, 
namely, the United States Postal Service, approximately 3.0 pounds of noni 
leaves and 2.3 pounds of kukui nut leaves from Hawaii into the continental 
United States in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a) because 
such plant parts are prohibited movement from Hawaii into the continental 
United States. The respondent filed an answer which admitted the material 
allegations of the complaint. The admission of all the material allegations in 
the complaint constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding (7 
C.F.R. § 1.139). 


Findings of Fact 


1. Tali ‘Ofa, hereafter referred to as the respondent, is an individual with 
a mailing address of 94-322 Pupuole Street, P.O. Box 896, Waipahu, Hawaii 
96797. 

2. On or about July 31, 1991, the respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 3.0 
pounds of noni leaves and 2.3 pounds of kukui nut leaves from Hawaii into 
the continental United States in violation of Sections 318.13(b) and 318.13-2(a) 
of the regulations (7 C.F.R. §§ 318.13(b) and 318.13-2(a)) because such plant 
parts are prohibited movement from Hawaii into the continental United 
States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, the 


following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred 
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seventy-five ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-91. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final September 22, 1992.-Editor] 


In re: EVA BERIDO. 
P.Q. Docket No. 92-92. 
Decision and Order filed August 12, 1992. 


Admission of material allegations - Offering prohibited marungai pods and sesbania flowers 
to a common carrier for shipment from Hawaii to the continental United States - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing the movement of Hawaiian fruits 
and vegetables (7 C.F.R. § 318.13 et seq.), hereinafter referred to as the 


‘Inasmuch as the respondent has filed an answer which admits the material allegations of the 
complaint, and, therefore, the Department is not required to hold a hearing, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer's Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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regulations, in accordance with the Rules of Practice in 7 C.F.R. § 1.130 et 
seq. and 7 C.F.R. § 380.1 et seq. 

This proceeding was instituted by a complaint filed on April 14, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
November 18, 1991, the respondent offered for shipment to a common carrier, 
namely, the United States Postal Service, approximately 10.7 pounds of fresh 
marungai pods and 0.3 pounds of fresh sesbania flowers from Hawaii into the 
continental United States in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a) 
because such plants are prohibited movement from Hawaii into the 
continental United States. The respondent filed an answer which admitted 
the material allegations of the complaint. The admission of all the material 
allegations in the complaint constitutes a waiver of hearing. (7 C.F.R. § 
1.139). Accordingly, the material allegations alleged in the complaint are 
adopted and set forth herein as the Findings of Fact, and this Decision is 
issued pursuant to section 1.139 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.139). 


Findings of Fact 


1. Eva Berido, hereafter referred to as the respondent, is an individual 
with a mailing address of P.O. Box 71, Kailua-Kona, Hawaii 96745. 

2. On or about November 18, 1991, the respondent offered for shipment 
to a common carrier, namely, the United States Postal Service, approximately 
10.7 pounds of fresh marungai pods and 0.3 pounds of fresh sesbania flowers 
from Hawaii into the continental United States in violation of Sections 
318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 318.13(b) and 
318.13-2(a)) because such plants are prohibited movement from Hawaii into 
the continental United States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, the 


following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred 
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seventy-five ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States” by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-92. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final September 22, 1992.-Editor] 


In re: P. ADAMS. 
P.Q. Docket No. 92-96. 
Decision and Order filed July 31, 1992. 


Failure to file an answer - Offering prohibited mango fruit to common carrier for shipment 
from Hawaii to continental United States - Civil penalty. 


Susan Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing importation of fruits and 


‘Inasmuch as the respondent has filed an answer which admits the material allegations of the 
complaint, and, therefore, the Department is not required to hold a hearing, the civil penalty 
requested is reduced by one-half in accordance with the Judicial Officer’s Decisions in Jn re: 
Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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vegetables (7 C.F.R. § 318.13 et seqg.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on April 17, 1992, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
June 27, 1991, the respondent offered for shipment to a common carrier 
approximately 2.0 pounds of fresh mango fruit from Hawaii into the 
continental United States in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a) 
because such mango fruit is prohibited movement from Hawaii into the 
continental United States. The respondent failed to file an answer within the 
time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an answer within 
the time provided under § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
alleged in the complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 


Findings of Fact 


1, P. Adams, hereafter referred to as the respondent, is an individual with 
a mailing address of % Kurt Jannke, 483 South Kihei Road, Apt. #112, Kihei, 
Hawaii 96753. 

2. On or about June 27, 1991, the respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 2.0 
pounds of fresh mango fruit from Hawaii into the continental United States 
in violation of Sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. 
§§ 318.13(b) and 318.13-2(a)) because such mango fruit is prohibited 
movement from Hawaii into the continental United States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 


respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, the 
following Order is issued. 





R. KIM 
51 Agric. Dec. 1325 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-96. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final September 22, 1992.-Editor] 


In re: R. KIM. 
P.Q. Docket No. 92-46. 
Decision and Order filed August 26, 1992. 


Failure to file an answer - Offering fresh litchi fruit to a common carrier for shipment from 
Hawaii to continental United States without the required treatment or certificate - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
‘Inasmuch as the Department is not required to hold a hearing in this matter, the civil 


penalty requested is reduced by one-half in accordance with the Judicial Officer’s decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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for a violation of the regulations governing importation of fruits and 
vegetables (7 C.F.R. § 318.13 et seq.), hereinafter referred to as the 
regulations, in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et 
seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on December 9, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about June 5, 1991, the respondent offered for shipment to a common carrier 
approximately 7.0 pounds of fresh litchi fruit from Hawaii into the continental 
United States in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a) because 
such fruits are prohibited movement from Hawaii into the continental United 
States without being treated and certified for shipment. The respondent failed 
to file an answer within the time prescribed in 7 C.F.R. § 1.136(a). Section 
1.136(c) of the Rules of Practice (7 C.F.R. § 1.136(c)) provides that the failure 
to file an answer within the time provided under § 1.136(a) shall be deemed 
an admission of the allegations in the complaint. Further, the failure to file 
an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, 
the material allegations alleged in the complaint are adopted and set forth 
herein as the Findings of Fact, and this Decision is issued pursuant to section 
1.139 of the Rules of Practice applicable to this proceeding. (7 C.F.R. § 
1.139). 


Findings of Fact 


1. R. Kim, hereafter referred to as the respondent, is an individual with 
a mailing address of 1333 N. King St., Honolulu, Hawaii 96819. 

2. On or about June 5, 1991, the respondent offered for shipment to a 
common carrier, namely, the United States Postal Service, approximately 7.0 
pounds of fresh litchi fruit from Hawaii into the continental United States in 
violation of Sections 318.13(b) and 318.13-2(a) of the regulations (7 C.F.R. §§ 
318.13(b) and °318.13-2(a)) because such fruits are prohibited movement 
without being treated and certified for shipment. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 


respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2(a). Therefore, the 
following Order is issued. 





JUAN SALGADO-BUSTAMANTE 
51 Agric. Dec. 1327 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00)'. This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
’ Accounting Section 
Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-46. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final October 16, 1992.-Editor] 


In re: JUAN SALGADO-BUSTAMANTE. 
P.Q. Docket No. 92-86. 
Decision and Order filed August 28, 1992. 


Failure to file an answer - Importation of fresh mombins from Mexico - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 


‘Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s decisions in 
In re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 
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for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R. § 319.56). 

This proceeding was instituted by a complaint filed on April 1, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Pursuant to section 1.136(c) of the rules of 
practice ( 7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. By his failure to answer, respondent has 
admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Juan Salgado-Bustamante, respondent, is an individual whose mailing 
address is 14448 Carlsbad Street, Sylmar, California 91342. 

2. On or about August 31, 1991, at Los Angles, California, respondent 
imported twenty three (23) fresh mombins from Mexico into the United 
States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. 


Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 





ALLISON LEONE CONNELL 
51 Agric. Dec. 1329 


Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 16, 1992.-Editor] 


In re: ALLISON LEONE CONNELL. 
P.Q. Docket No. 92-87. 
Decision and Order filed August 3, 1992. 


Failure to file an answer - Importation of fresh fruit from Guyana - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R. § 319.56). 

This proceeding was instituted by a complaint filed on April 1, by the 
Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Pursuant to section 1.136(c) of the rules of 
practice (7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. By respondent’s failure to answer, 
respondent has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
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(7 CER. § 1.139). 
Finding of Fact 


1. Juan Salgado-Bustamante, respondent, is an individual whose mailing 
address is 14448 Carlsbad Street, Sylmar, California 91342. 

2. On or about August 31, 1991, at Los Angles, California, respondent 
imported twenty three (23) fresh mombins from Mexico into the United 
States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the “Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 16, 1992.-Editor] 





MELI MANU 
51 Agric. Dec. 1331 


In re: MELI MANU. 
P.Q. Docket No. 92-94. 
Decision and Order filed August 25, 1992. 


Failure to file an answer - Offering fresh foliage to a common carrier for shipment from Hawaii 
to the continental United States without the required certificate - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation, of the regulations governing the importation into the 
continental United States of fruits and vegetables from Hawaii (7 C.F.R. § 
318.13 et seq.), hereinafter referred to as the regulations, in accordance with 
the Rules of Practice in 7 C.F.R. §§ 1.130 et seq., and 380.1 et seq.. 

This proceeding was instituted by a complaint filed on April 17, 1992 by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. This complaint alleged that on or about 
July 16, 1991, the respondent offered to a common carrier, specifically the 
United States Postal Service, fresh foliage, specifically, 1 pound of plant 
cuttings and 1.5 pounds of fresh bean vines and leaves, for shipment from 
Hawaii to the Continental United States, in violation of 7 C.F.R. § 318.13 (b) 
and 318.13-2, because a certificate was not attached to the container in 
accordance with 7 C.F.R. §§ 318.13-3 and 318.13-4. The respondent failed to 
file an answer within the time prescribed in 7 C.F.R. § 1.136 (a). Section 
1.136 (c) of the Rules of Practice (7 C.F.R. § 1.136 (c)) provides that the 
failure to file an answer within the time provided under § 1.136 (a) shall be 
deemed an admission of the allegations in the complaint. Further, the failure 
to file an answer constitutes a waiver of hearing. (7 C.F.R. § 1.139). 
Accordingly, the material allegations alleged in the complaint are adopted and 
set forth herein as the Findings of Fact, and this Decision is issued pursuant 
to section 1.139 of the Rules of Practice applicable to this proceeding. (7 
CFR. § 1.139). 


Findings of Fact 
1. Meli Manu is an individual whose mailing address is 815 Lopez Lane 


# F1, Honolulu, Hawaii 96817. 
2. On or about July 16, 1991, the respondent offered to a common 
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carrier, specifically the United States Postal Service, fresh foliage, specifically, 
1 pound of plant cuttings and 1.5 pounds of fresh bean vines and leaves, for 
shipment from Hawaii to the Continental United States, in violation of 7 
C.F.R. § 318.13 (b) and 318.13-2, because a certificate was not attached to the 
container in accordance with 7 C.F.R. §§ 318.13-3 and 318.13-4. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 318.13(b) and 318.13-2. Therefore, the 
following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00).' This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-94. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final October 16, 1992.-Editor] 


‘Inasmuch as the respondent has failed to file an answer, and, therefore, the Department is 
not required to hold a hearing, the civil penalty requested is reduced by one-half in accordance 
with the Judicial Officer’s Decisions in Jn re: Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988) and 
In re: Richard Duran Lopez, 44 Agric. Dec. 2201 (1985). 





ROCHESTER and PITTSBURGH COAL CO., et al. 1333 
51 Agric. Dec. 1333 


In re: ROCHESTER and PITTSBURGH COAL CO. and EDWARD 
SIMPSON TRUCKING. 
P.Q. Docket No. 92-112. 
Decision and Order as to Edward Simpson Trucking filed September 3, 1992. 


Failure to file an answer - Interstate movement of trees with roots from high risk Gypsy Moth 
area to unregulated area without required permit or certificate - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Plant Quarantine Act of August 20, 1912, as amended 
(7 U.S.C. §§ 151-154, 156-165 and 167) and the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj) (Acts), and regulations promulgated 
thereunder (7 C.F.R. § 301.45 et seq.). 

This proceeding was instituted by a complaint filed on June 25, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent Edward Simpson Trucking was 
served a copy of the complaint on July 2, 1992. Respondent Edward Simpson 
Trucking has not filed an answer to date. Pursuant to section 1.136(c) of the 
rules of practice (7 C.F.R. § 1.136(c)), failure to deny or otherwise respond 
to the allegations in the complaint constitutes, for the purposes of this 
proceeding, an admission of said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 C.F.R. § 1.139). 


Finding of Fact 


1. Edward Simpson Trucking, herein referred to as respondent Edward 
Simpson Trucking, is a business with a mailing address of RD 2, Box 8, 
Marion City, Pennsylvania 15759. 

2. On or about May 1, 1991, respondent Edward Simpson Trucking 
moved approximately thirty-eight (38) trees with roots from a gypsy moth high 
risk area in Pennsylvania to the nonregulated area of Aurora, Illinois, without 
a certificate or permit, as required by regulation. 

3. On or about May 3, 1991, respondent Edward Simpson Trucking 
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moved approximately forty-eight (48) trees with roots from a gypsy moth high 
risk area in Pennsylvania to the nonregulated area of Grayslake, Illinois, 
without a certificate or permit, as required by regulation. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent Edward Simpson Trucking has violated 7 C.F.R. § 301.45 et seq. 
Therefore, the following Order is issued. 


Order 


Respondent Edward Simpson Trucking is hereby assessed a civil penalty 
of five hundred dollars ($500.00). This penalty shall be payable to the 
“Treasurer of the United States" by certified check or money order, and shall 
be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final October 16, 1992.-Editor] 





BENITO JUAREZ GARCIA 
51 Agric. Dec. 1335 


In re: BENITO JUAREZ GARCIA. 
P.Q. Docket No. 92-76. 
Decision and Order filed August 26, 1992. 


Failure to file an answer - Importation of fresh mango fruit from Mexico - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-167) (Acts), and the regulations 
promulgated thereunder (7 C.F.R. § 319.56 et seq.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondent 
violated the Acts and 7 C.F.R. §§ 319.56(c), 319.56-2(e), and 319.56-3. 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were sent to the respondent by certified mail on May 5, 1992, 
in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. Since the 
certified letter was returned by the Post Office, the complaint was then served 
upon respondent by ordinary mail on June 11, 1992, in accordance with 7 
C.F.R. § 1.147(c)(1) of the Rules of Practice. Respondent was informed in 
the complaint and in the accompanying letter of service that an answer was 
required to be filed with the Hearing Clerk within twenty (20) days after 
service of the complaint, that failure to deny, otherwise respond or plead 
specifically to any allegation in the complaint would constitute an admission 
of such allegation, and that failure to file an answer within the prescribed time 
would constitute a waiver of the right to a hearing. The letter of service also 
advised respondent that failure to request an oral hearing within the time for 
an answer would constitute a waiver of an oral hearing. 

Respondent’s answer was due no later than June 30, 1992, twenty days 
after he received the complaint (7 C.F.R. § 1.136(a)). Receipt of the 
complaint is deemed to be the date of remailing by ordinary mail (7 C.F.R. 
§ 1.147(c)(1)). No answer has been filed to date. 

Respondent’s failure to file an answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
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and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1, Respondent’s address is P.O. Box 4419, Anderson, CA 96007. 

2. On or about July 27, 1991, respondent imported twenty fresh mango 
fruits from Mexico into the United States, in violation of 7 C.F.R. §§ 
319.56(c), 319.56-2(e), and 319.56-3. 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Benito Juarez Garcia is hereby assessed a civil penalty of 
three hundred and seventy five dollars ($375.00)', which shall be payable to 
the "Treasurer of the United States" by certified check or money order and 
which shall be forwarded within thirty (30) days from the effective date of this 
Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-76. 


‘In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 





ALFREDO TABON 1337 
51 Agric. Dec. 1337 


This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final October 21, 1992.-Editor] 


In re: ALFREDO TABON. 
P.Q. Docket No. 92-111. 
Decision and Order filed September 14, 1992. 


Admission of material allegations - Offering prohibited fresh cherimoya fruit to a common 
carrier for shipment from Hawaii to continental United States - Civil penalty. 


William Jenson, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C §§ 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.), and 
the regulations promulgated under those Acts (7 C.F.R. §§ 318.13 et seq.), 
conducted in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. 
and 380.1 et seq.. 

This proceeding was instituted by a complaint filed on June 25, 1992, by 
the Acting Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, and served on the respondent on 
July 17, 1992. The complaint alleged that on or about January 26, 1991, 
respondent offered to a common carrier, specifically the United States Postal 
Service, approximately 13 pounds of fresh cherimoya fruits for shipment from 
Hawaii to the continental United States in violation of 7 C.F.R. §§ 318.13(b) 
and 318.13-2 because the shipment of fresh cherimoya fruit from Hawaii to 
the continental United States is prohibited. 

On July 31, 1992, the respondent filed an answer responding to and 
admitting all the material allegations contained in the complaint. Section 
1.139 of the Rules of Practice applicable to this proceeding (7 C.F.R. § 1.139) 
provides that the admission of the material allegations contained in the 
complaint constitutes a waiver of hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
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and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 


Findings of Fact 


1. Alfredo Tabon, hereinafter referred to as the respondent, is an 
individual with an address of 98-655 Naali’i Street, Aiea, Hawaii 96701. 

2. On or about January 26, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 13 pounds of fresh 
cherimoya fruits for shipment from Hawaii to the continental United States 
in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2 because the shipment of 
fresh cherimoya fruit from Hawaii to the continental United States is 
prohibited. 

Conclusion 


By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2. 


Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($ 375.00). This civil penalty shall be payable to the "Treasurer of 
the United States" by certified check or money order, and shall be forwarded 
to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 





MR. FRANCESCO CURCIO, et al. 
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proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final October 24, 1992.-Editor] 


In re: MR. FRANCESCO CURCIO and MRS. FRANCESCO CURCIO. 
P.Q. Docket No. 92-117. 
Decision and Order filed August 31, 1992. 


Failure to file an answer - Importation of salami from Italy - Civil penalty. 


James D. Holt, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Act of February 2, 1903, as amended (21 U.S.C. § 111), 
the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa-150jj) (Acts), and 
regulations promulgated thereunder (9 C.F.R. § 94.1). 

This proceeding was instituted by a complaint filed on June 25, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. This complaint alleges that on or about 
December 12, 1991, at John F. Kennedy Airport, Jamaica, New York, 
respondent Mrs. Francesco Curcio imported a approximately six pounds of 
salami from Italy into the United States in violation of 9 C.F.R. § 94.1 et seq. 

Respondent Mrs. Francesco Curcio did not file an answer. By her failure 
to file an answer, Respondent Mrs. Francesco Curcio has admitted the 
allegations of the complaint. Pursuant to section 1.136(c) of the rules of 
practice ( 7 C.F.R. § 1.136(c)), failure to deny or otherwise respond to the 
allegations in the complaint constitutes, for the purposes of this proceeding, 
an admission of said allegations. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Finding of Fact 


1. Mrs. Francesco Curcio, respondent, is an individual whose mailing 
address is 1426 66th Street, Brooklyn, New York 11204. 
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2. On or about December 12, 1991, at John F. Kennedy Airport, 
Jamaica, New York, respondent imported approximately six pounds of salami 
from Italy into the United States. 


Conclusion 
By reason of the facts contained in the Findings of Fact above, respondent 
Mrs. Francesco Curcio has violated 9 C.F.R. § 94.1. 


Therefore, the following Order is issued. 


Order 


Respondent Mrs. Francesco Curcio is hereby assessed a civil penalty of 
three hundred seventy-five dollars ($375.00). This penalty shall be payable to 
the "Treasurer of the United States" by certified check or money order, and 
shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 11, 1992.-Editor] 





TEOFILO BENICTA 
51 Agric. Dec. 1341 


In re: TEOFILO BENICTA. 
P.Q. Docket No. 92-08. 
Decision and Order filed October 9, 1992. 


Admission of material allegations - Offering malungai pods to common carrier for shipment 
from Hawaii to continental United States without certificate - Full disclosure to common carrier 
irrelevant - Civil penalty. 


Jaru Ruley, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act, as amended (7 
USS.C. §§ 151-154, 156-165, and 167) (Acts) and the regulations promulgated 
thereunder (7 C.F.R. § 318.13 et seq.) by a Complaint issued, on October 16, 
1991, by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The Complaint, amended on June 
5, 1992, alleged that Teofilo Benicta, hereinafter referred to as Respondent, 
had violated the Acts and 7 C.F.R. § 318.13 by offering 3.7 pounds of 
malungai pods for shipment, from Hawaii to the continental United States, to 
a common carrier, the United States Postal Service, without a valid certificate. 

Copies of the Complaint, the Rules of Practice governing proceedings 
under the Acts, and the Amended Complaint were served upon the 
Respondent by registered mail in conformity with section 1.147(c)(1) of the 
Rules of Practice (7 C.F.R. § 1.147(c)(1)). 

In response to the Amended Complaint, the Respondent in this matter 
has filed an Answer in which he admits the material allegations of fact 
contained in the Amended Complaint, but explained in his defense that he did 
not knowingly violate the law and that he had made a full disclosure to the 
Postal Service when he offered the malungai pods for shipment. The law, 
however, is strictly enforced. A person is liable for offering prohibited fruits 
and vegetables regardless of whether the person knew he was violating the law 
and regardless of whether he made a full disclosure to the common carrier. 
The act of just offering the malungai pods to a common carrier for shipment 
without a valid certificate is a violation of 7 C.F.R. § 318.13(b). Respondent’s 
admission in his Answer of all the material allegations of fact contained in the 
Amended Complaint therefore constitutes a waiver of hearing pursuant to 
section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). 

Accordingly, the material facts alleged in the Amended Complaint, which 
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are admitted by Respondent’s Answer, are adopted and set forth herein as the 
Findings of Fact. 


Findings of Fact 


1. Teofilo Benicta, herein referred to as the Respondent, is an individual 
with a mailing address of 94-371 Kahuapaa Place, Waipahu, Hawaii 96797. 

2. On or about August 22, 1990, the Respondent offered approximately 
3.7 pounds of frozen malungai pods for shipment, from Hawaii to the 
continental United States, to a common carrier, namely, the United States 
Postal Service, in violation of sections 318.13(b) and 318.13-3(a)(1) of the 
regulations (7 C.F.R. §§ 318.13(b) and 318.13-3(a)(1)) because the offer for 
shipment was not authorized by a valid certificate, as required. 


Conclusion 


Respondent has filed an Answer admitting the material allegations 
contained in the Amended Complaint filed in this matter. By reason of such 
admission and the Findings of Fact set forth above, Respondent has violated 
the Acts and the regulations issued thereunder (7 C.F.R. §§ 318.13(b) and 


318.13-3(a)(1)). Therefore, the following Order is issued. 
Order 


The Respondent, Teofilo Benicta, is hereby assessed a civil penalty of 
three hundred seventy-five dollars ($375.00)', which shall be payable to the 
"Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS 

Field Servicing Office 

Accounting Section, Butler Square West 
Sth Floor, 100 North 6th Street 
Minneapolis, Minnesota 55403 


*This civil penalty is one-half that requested in the Complaint in light of In re Kaplinsky, 47 
Agric. Dec. 613 (1988). 
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Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-08. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon Respondent, unless Respondent appeals to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 17, 1992.-Editor] 


In re: JOSE LOZADO RIVERA. 
P.Q. Docket No. 92-36. 
Decision and Order filed September 15, 1992. 


Failure to file an answer - Importation of unroasted coffee from the Dominican Republic to 
Puerto Rico - Civil penalty. 


Susan C. Golabek, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the regulations governing importation of coffee (7 C.F.R. § 
319.73), hereinafter referred to as the regulations, in accordance with the 
Rules of Practice in 7 C.F.R. §§ 1.130 et seq. and 380.1 et seq. 

This proceeding was instituted by a complaint filed on December 2, 1991, 
by the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture. This complaint alleged that on or 
about January 29, 1991, the respondent imported coffee from the Dominican 
Republic to Puerto Rico in violation of 7 C.F.R. § 319.73-2, because the coffee 
was not roasted as required. The respondent failed to file an answer within 
the time prescribed in 7 C.F.R. § 1.136(a). Section 1.136(c) of the Rules of 
Practice (7 C.F.R. § 1.136(c)) provides that the failure to file an answer within 
the time provided under § 1.136(a) shall be deemed an admission of the 
allegations in the complaint. Further, the failure to file an answer constitutes 
a waiver of hearing. (7 C.F.R. § 1.139). Accordingly, the material allegations 
alleged in the complaint are adopted and set forth herein as the Findings of 
Fact, and this Decision is issued pursuant to section 1.139 of the Rules of 
Practice applicable to this proceeding. (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Jose Lozada Rivera is an individual with a mailing address of HC-03 
Box 13690, Corozal, Puerto Rico 00643. 

2. On or about January 29, 1991, the respondent imported coffee from 
the Dominican Republic to Puerto Rico in violation of 7 C.F.R. § 319.73-2, 
because the coffee was not roasted as required. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. §§ 319.73-2. Therefore, the following Order 
is issued. 

Order 


The respondent is hereby assessed a civil penalty of five hundred dollars 
($500.00)'. This penalty shall be payable to the "Treasurer of the United 
States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate that payment is in reference to P.Q. Docket No. 92-36. 

This order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the Rules of Practice applicable to this 
proceeding. (7 C.F.R. § 1.145). 

[This Decision and Order became final November 19, 1992.-Editor] 


‘Inasmuch as the Department is not required to hold a hearing in this matter, the civil 
penalty requested is reduced by one-half in accordance with the Judicial Officer’s Decision in In 
re Shulamis Kaplinsky, 47 Agric. Dec. 613 (1988). 





GROW FOODS COMPANY, et al. 
51 Agric. Dec. 1345 


In re: GROW FOODS COMPANY AND K.E.L. INTERNATIONAL. 
P.Q. Docket No. 92-42. 
Decision and Order filed September 14, 1992. 


Failure to file an answer - Importation of fresh guava, longan, and bamboo shoots from Hawaii 
to United States - Civil penalty. 


Scott C. Safian, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for violations of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151-167)(Acts), and 
the regulations issued thereunder (7 C.F.R. §§ 319.56 to 319.56- 
8)(Regulations). The proceeding was instituted by a Complaint filed on 
December 6, 1991, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Grow Foods Company (Respondent) violated the Acts 
and the Regulations.’ 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
has failed to file an Answer with the Hearing Clerk within 20 days of service 
of the complaint as required by 7 C.F.R. § 1.136(a). Consequently, pursuant 
to sections 1.136(c) and 1.139 of the Rules of Practice (7 C.F.R. §§ 1.136(c) 
and 1.139), the Respondent has admitted the allegations in the complaint and 
waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 


Findings of Fact 


1. Grow Foods Company, Respondent herein, has a mailing address of 
41-44 76th Street 5E, Elmhurst, New York 11373. 


'The complaint against respondent K.E.L. International was dismissed. This Decision and 
Order therefore does not apply to K.E.L. 
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2. On or about August 29, 1990, at Oakland, California, Respondents 
imported fresh guava (Psidium guajava) from Taiwan into the United States. 

3. On or about August 29, 1990, at Oakland, California, Respondents 
imported fresh longan (Euphoria longan) from Taiwan into the United States. 

4. On or about August 29, 1990, at Oakland, California, Respondents 
imported fresh bamboo shoots from Taiwan into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 108 
of the Federal Plant Pest Act (7 U.S.C. § 150gg) and section 10 of the Plant 
Quarantine Act (7 U.S.C. § 163). Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of one thousand five 
hundred dollars ($1500.00).? This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order and shall be 
forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-42. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 


This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 
to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 19, 1992.-Editor] 


In re: ENRIQUE HERNANDEZ-ESPINOZA. 
P.Q. Docket No. 92-77. 
Decision and Order filed September 11, 1992. 


Failure to file an answer - Importation of fresh Spondias mombin fruit and mango fruit from 
Mexico - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 150aa-150jj), the Plant Quarantine Act of August 20, 
1912, as amended (7 U.S.C. §§ 151-167) (Acts), and the regulations 
promulgated thereunder (7 C.F.R. § 319.56 et seq.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that the respondent 
violated the Acts and 7 C.F.R. §§ 319.56(c). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were served on the respondent by certified mail on February 
19, 1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. 
Respondent was informed in the complaint and in the accompanying letter of 
service that an answer was required to be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, that failure to deny, otherwise 
respond or plead specifically to any allegation in the complaint would 
constitute an admission of such allegation, and that failure to file an answer 
within the prescribed time would constitute a waiver of the right to a hearing. 
The letter of service also advised respondent that failure to request an oral 
hearing within the time for an answer would constitute a waiver of an oral 
hearing. 

Respondent’s answer was due no later than March 9, 1992, twenty days 
after he was served the complaint (7 C.F.R. § 1.136(a)). No answer has been 
filed to date. 
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Respondent’s failure to file an answer within the time provided under 
section 1.136(a) of the Rules of Practice (7 C.F.R. § 1.136(a)) constitutes an 
admission of the allegations in the complaint pursuant to section 1.136(c) of 
the Rules of Practice (7 C.F.R. § 1.136(c)) and a waiver of hearing pursuant 
to section 1.139 of the Rules of Practice (7 C.F.R. § 1.139). This Decision 
and Order is, therefore, issued pursuant to sections 1.136 and 1.139 of the 
Rules of Practice. Accordingly, the material facts alleged in the complaint, 
which are admitted by respondent’s failure to file an answer within the’ 
prescribed time, are adopted and set forth herein as the findings of fact. 


Findings of Fact 


1. Respondent’s address is 11130 1/2 Schmidt Road, 
El Monte, CA 91733. 

2. On or about May 5, 1991, respondent imported approximately six 
pounds of fresh Spondias mombin fruit and seven fresh mango fruit from 
Mexico into the United States, in violation of 7 C.F.R. § 319.56(c). 


Conclusion 


Respondent has failed to respond within the required time to the 
allegations in the complaint. By reason of the Findings of Fact set forth 
above, respondent has violated the Acts and the regulations issued under the 
Acts. Therefore, the following Order is issued. 


Order 


Respondent Enrique Hernandez-Espinoza is hereby assessed a civil 
penalty of three hundred and seventy five dollars ($375.00)', which shall be 
payable to the "Treasurer of the United States" by certified check or money 
order and which shall be forwarded within thirty (30) days from the effective 
date of this Order to: 


USDA, APHIS Field Servicing Office 
Accounting Section 


"In accordance with In re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 
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Butler Square West, Sth Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-77. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 
Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 

[This Decision and Order became final November 19, 1992.-Editor] 


In re: JANE GAY VANNATTA. 
P.Q. Docket No. 92-108. 
Decision and Order filed September 28, 1992. 


Failure to file an answer - Importation of an apple from Poland - Civil penalty. 


James D. Holt, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 CFR. § 319.56). 

This proceeding was instituted by a complaint filed on June 25, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. The complaint was served upon respondent on 
July 13, 1992. Respondent has not filed an answer to date. Pursuant to 
section 1.136(c) of the rules of practice (7 C.F.R. § 1.136(c)), failure to deny 
or otherwise respond to the allegations in the complaint constitutes, for the 
purposes of this proceeding, an admission of said allegations. By respondent’s 
failure to answer, respondent has admitted the allegations of the complaint. 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
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(7 C.F.R. § 1.139). 
Finding of Fact 


1. Jane Gay Vannatta, respondent, is an individual whose mailing 
address is 3605 Arctic Blvd, # 1387, Anchorage, Alaska 99503. 

2. Onor about March 17, 1992, at Chicago, Illinois, respondent imported 
an apple from Poland into the United States. 


Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred seventy 
five dollars ($375.00). This penalty shall be payable to the "Treasurer of the 
United States" by certified check or money order, and shall be forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 19, 1992.-Editor] 
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In re: CU CUONG. 
P.Q. Docket No. 92-113. 
Decision and Order filed September 15, 1992. 


Failure to file an answer - Offering fresh longon fruits to a common carrier for shipment from 
Hawaii to the continental United States - Civil penalty. 


William Jenson, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa 
et seq.), the Plant Quarantine Act, as amended (7 U.S.C. §§ 151 et seq.), and 
the regulations promulgated under those Acts (7 C.F.R. §§ 318.13 et seq.), 
conducted in accordance with the Rules of Practice in 7 C.F.R. §§ 1.130 et seq. 
and 380.1 et seq. ; 

This proceeding was instituted by a complaint filed on June 25, 1992, by 
the Acting Administrator, Animal and Plant Health Inspection Service and 
served on the respondent on July 13, 1992. The complaint alleged that on or 
about August 8, 1990, respondent offered to a common carrier, specifically the 
United States Post Office, approximately 9.2 pounds of fresh longon fruits for 
shipment from Hawaii to the continental United States, in violation of 7 
C.F.R. §§ 318.13(b) and 318.13-2, because the shipment of fresh longon fruits 
from Hawaii to the continental United States is prohibited. 

Respondent failed to file an answer to the complaint. Pursuant to section 
1.136(c) of the rules of practice applicable to this proceeding (7 C.F.R. § 
1.136(c)), failure to file an answer within the time provided under section 
1.136(a) of the rules of practice applicable to this proceeding (7 C.F.R. § 
1.136(a)) shall be deemed, for the purposes of this proceeding, an admission 
of the allegations in the complaint. The time provided under section 1.136(a) 
of the rules of practice applicable to this proceeding (7 C.F.R. § 1.136(a)) is 
20 days after service of the complaint, or such other time as may be specified 
in the complaint. The complaint filed in this proceeding specifies no other 
time for filing an answer and, in fact, specifies that "[t]he respondent shall 
have twenty (20) days after service of [the] complaint in which to file an 
answer. . . ." (Complaint page 2) 

Accordingly, the allegations in the complaint are adopted and set forth 
herein as the Findings of Fact, and this Decision is issued pursuant to section 
1.139 of the rules of practice applicable to this proceeding (7 C.F.R. § 1.139). 
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Findings of Fact 


1. Cu Cuong, hereinafter referred to as respondent, is an individual with 
an address of 95-169 Kipapa Dr. # 25, Mililani, Hawaii 96789. 

2. On or about, August 8, 1990, respondent offered to a common carrier, 
specifically the United States Post Office, approximately 9.2 pounds of fresh 
longon fruits for shipment from Hawaii to the continental United States, in 
violation of 7 C.F.R. §§ 318.13(b) and 318.13-2, because the shipment of fresh 
longon fruits from Hawaii to the continental United States is prohibited. 


Conclusion 
By reason of the facts contained in the Findings of Fact set forth above, 
the respondent has violated 7 C.F.R. §§ 318.13(b) and 318.13-2. 


Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 


forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final November 19, 1992.-Editor] 
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In re: ULRIKE GRELL. 
P.Q. Docket No. 89-30. 
Decision and Order filed on October 27, 1992. 


Failure to file an answer - Failure to present cacti and other succulents for inspection at airport 
in Hawaii - Civil penalty. 


Jeffrey Kirmsse, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the plant quarantine regulations governing the inspection of 
baggage and cargo (7 C.F.R. § 318.13-12), hereinafter referred to as the 
regulations, in accordance with the rules of practice set forth in 7 C.F.R. § 
1.130 et seg. and 7 C.F.R. § 380.1 et seq.). 

This proceeding was instituted by a complaint, filed on April 11, 1989, by 
the Administrator of the Animal and Plant Health Inspection Service, United 
States Department of Agriculture. The complaint alleged that on or about 
August 12, 1987, the respondent violated Section 318.13-12(a) of the 
regulations (7 C.F.R. 318.13-12(a)), because the respondent failed to present 
a green piece of baggage which contained cacti and other succulents and soil, 
which was in her possession at Honolulu International Airport. The complaint 
alleged that the baggage was subject to inspection. 

The complaint was served upon respondent by certified mail on May 26, 
1989. Said complaint was returned to the United States Department of 
Agriculture’s Hearing Clerk’s office on July 5, 1989, marked "Unclaimed." 
Pursuant to Section 1.147(b) of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.147(b)), the complaint was remailed to respondent 
by regular, first-class mail on May 14, 1990. Respondent has failed to file a 
response to the complaint within the time provided by Section 1.136(c) of the 
rules of practice (7 C.F.R. § 1.136(c)). In accordance with 7 C.F.R. § 
1.136(c), such failure to deny or otherwise respond to an allegation in the 
complaint is deemed, for the purposes of this proceeding, an admission of said 
allegation. 

In view of the aforementioned facts, respondent is deemed to have 
admitted the material allegations in the complaint and, therefore, has waived 
her right to a hearing, pursuant to Section 1.139 of the rules of practice (7 
C.F.R. § 1.139). This Default Decision and Order, therefore, is issued, 
pursuant to Sections 1.136 and 1.139 of the rules of practice (7 C.F.R. §§ 1.136 
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and 1.139). 

Accordingly, the material facts alleged in the complaint, which respondent 
is deemed to have admitted, are adopted and set forth herein as the findings 
of fact. 


Findings of Fact 


1. Ulrike Grell, herein referred to as the respondent, is an individual 
whose mailing address is 14777 Wunderlich, #1702, Houston, Texas 77069. 

2. On or about August 12, 1987, the respondent violated Section 318.13- 
12(a) of the regulations (7 C.F.R. § 318.13-12(a)) in that the respondent failed 
to present a green piece of baggage which contained cacti and other 
succulents and soil, which was in her possession at Honolulu International 
Airport and which was subject to inspection. 


Conclusion 


By reason of the facts in the findings of fact set forth above, respondent 
has violated the Plant Quarantine Act of August 20, 1912, as amended (7 
US.C. §§ 161 and 162), and Section 318.13-12(a) of the regulations (7 C.F.R. 
§ 318.13-12(a)). Therefore, the following Order is issued: 


Order 


Respondent, Ulrike Grell, is hereby assessed a civil penalty of two 
hundred fifty dollars ($250.00), which shall be made payable to the "Treasurer 
of the United States" by a certified check or money order, and shall be 
forwarded to: 


US. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West - Sth Floor 
100 North 6th Street 
Minneapolis, MN 55403 


within thirty (30) days from the effective date of this Order. Respondent shall 
indicate on the certified check or money order that payment is in reference 
to Docket No. 89-30. 





KATHY ZILLICH 1355 
51 Agric. Dec. 1355 


This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective 35 days after service of this Decision 
and Order upon the respondent, unless there is an appeal to the Judicial 
Officer, pursuant to Section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final December 15, 1992.-Editor] 


In re: KATHY ZILLICH. 
P.Q. Docket No. 92-73. 
Decision and Order filed May 21, 1992. 


Admission of material allegations - Offering raw or unprocessed avocado to common carrier 
for shipment from Hawaii to continental United States - Civil penalty. 


James A. Booth, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


This proceeding was instituted under the Federal Plant Pest Act, as 
amended, 7 U.S.C. §§ 150aa-150jj, the Plant Quarantine Act, as amended, 7 
U.S.C. §§ 151-167 (Acts), and the regulations promulgated thereunder, 7 
C.F.R. § 318.13 et seqg., by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleged that the respondent violated the Acts and 
7 CFR. §§ 318.13(b) and 318.13-2(a). 

Copies of the complaint and the Rules of Practice governing proceedings 
under the Acts were sent to the respondent by certified mail on February 7, 
1992, in accordance with 7 C.F.R. § 1.147(c)(1) of the Rules of Practice. The 
respondent filed an answer with the Hearing Clerk on February 19, 1992, 
within twenty days of service of the complaint. 

Respondent’s answer admitted all the material allegations in the 
complaint. The admission of the allegations contained in the complaint 
constitutes a waiver of hearing pursuant to section 1.139 of the Rules of 
Practice, 7 C.F.R. § 1.139. Accordingly, the material facts alleged in the 
complaint, which are admitted by respondent’s answer are adopted and set 
forth herein as the findings of fact. This Decision and Order is, therefore, 
issued pursuant to sections 1.136 and 1.139 of the Rules of Practice. 
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Findings of Fact 


1. Respondent’s address is 4841 Nonou Road #5, Kapaa, Hawaii 96746. 

2. On or about July 18, 1991, respondent offered to a common carrier, 
specifically the United States Postal Service, approximately 19.5 pounds of raw 
or unprocessed avocado fruit for shipment from Hawaii to the continental 
United States, in violation of 7 C.F.R. §§ 318.13(b) and 318.13-2(a). 


Conclusion 


By reason of the Findings of Fact set forth above, respondent has violated 
the Acts and the regulations issued under the Acts. The violation warrants 
imposition of a civil penalty under 7 U.S.C. § 163. Therefore, the following 
Order is issued. 

Order 


Respondent Kathy Zillich is hereby assessed a civil penalty of three 
hundred and seventy five dollars ($375.00)', which shall be payable to the 
“Treasurer of the United States" by certified check or money order and which 
shall be forwarded within thirty (30) days from the effective date of this Order 
to: 


USDA, APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


Respondent shall indicate on the certified check or money order that 
payment is in reference to P.Q. Docket No. 92-73. 

In view of respondent’s financial condition, she may pay the penalty over 
15 months with a payment of $25 each month. 

This Order shall have the same force and effect as if entered after full 
hearing and shall be final and effective thirty-five (35) days after service of the 
Decision and Order upon respondent, unless respondent appeals to the 


‘In accordance with Jn re Kaplinsky, 47 Agric. Dec. 613 (1988), this civil penalty is one-half 
the amount requested in the complaint. 
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Judicial Officer pursuant to 7 C.F.R. § 1.145 of the Rules of Practice. 
[This Decision and Order became final December 23, 1992-Editor.] 


In re: FRANKLIN VALLE. 
P.Q. Docket No. 92-129. 
Decision and Order filed October 16, 1992. 


Admission of material allegations - Importation of fresh mango from El Salvador - Civil 
penalty. — 


Scott C. Safian, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Quarantine Act, as amended (7 U.S.C. §§ 
151-167)(Act) and the regulations issued thereunder (7 C.F.R. §§ 319.56 to 
319.56-8)(Regulations). The proceeding was instituted by a Complaint filed 
on July 30, 1992, by the Administrator of the Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agriculture 
(USDA), alleging that Franklin Valle (Respondent) violated the Act and the 
Regulations. 

The Complaint was served upon the Respondent in accordance with 
Section 1.147 of the Rules of Practice (7 C.F.R. § 1.147). The Respondent 
filed a letter with the Hearing Clerk on August 12, 1992, in response to the 
Complaint. This letter, however, failed to clearly deny or explain the 
allegations alleged in the Complaint as required by 7 C.F.R. § 1.136(b). 
Consequently, pursuant to sections 1.136(c) and 1.139 of the Rules of Practice 
(7 C.F.R. §§ 1.136(c) and 1.139), the Respondent has admitted the allegations 
in the complaint and waived the opportunity for a hearing. 

Accordingly, the material allegations alleged in the complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the Rules of Practice applicable to this proceeding 
(7 CFR. § 1.139). 


Findings of Fact 


1. Franklin Valle, Respondent herein, is an individual with a mailing 
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address of 4701 Caloga Street, Apartment #1, Montclair, California 91763. 

2. On or about March 9, 1992, at Los Angeles International Airport, Los 
Angeles, California, Respondent imported fresh mango fruit from El Salvador 
into the United States. 


Conclusion 


By reason of the Findings of Fact set forth above, the Respondent has 
violated section 319.56 of the Regulations (7 C.F.R. § 319.56) issued under the 
Acts. The violation warrants imposition of a civil penalty under section 10 of 
the Plant Quarantine Act (7 U.S.C. § 163). 

Therefore, the following Order is issued: 


Order 


The Respondent is hereby assessed a civil penalty of three hundred 
seventy five dollars ($375.00).' This penalty shall be payable to the 
“Treasurer of the United States" by certified check or money order and shall 
be forwarded to 


U.S. Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, 5th Floor 
100 North Sixth Street 
Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The Respondent 
shall indicate on the certified check or money order that payment is in 
reference to P.Q. Docket No. 92-129. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon the Respondent, unless there is an appeal to the 
Judicial Officer pursuant to Section 1.145 of the Rules of Practice applicable 


"This civil penalty is one-half that requested in the complaint filed in this proceeding in 
accordance with the decision of the Judicial Officer in In re Shulamis Kaplinsky, 47 Agric. Dec. 
613 (1988) because no hearing is required. 
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to this proceeding (7 C.F.R. § 1.145). 
[This Decision and Order became final December 29, 1992.-Editor] 


In re: ROSE ENLOW. 
P.Q. Docket No. 92-134. 
Decision and Order filed October 26, 1992. 


Admission of material allegations - Importation of mangoes and soursops from the Bahamas 
without a permit - Civil penalty. 


James D. Holt for Complainant. 
Respondent, Pro se. 
Order issued by Edwin S. Bernstein Administrative Law Judge. 


This is an administrative proceeding for the assessment of a civil penalty 
for a violation of the Federal Plant Pest Act, as amended (7 U.S.C. §§ 150aa- 
150jj), the Plant Quarantine Act of August 20, 1912, as amended (7 U.S.C. §§ 
151-154, 156-165 and 167) (Acts) and the regulations promulgated thereunder 
(7 C.F.R. § 319.56 et seq.). 

This proceeding was instituted by a complaint filed on July 30, 1992, by 
the Administrator, Animal and Plant Health Inspection Service, United States 
Department of Agriculture. Respondent’s answer, filed on August 7, 1992, 
although disputing the specific number of fruit involved, admits to the material 
allegations of fact contained in the complaint. Respondent is therefore 
deemed to have waived the right to a hearing in accordance with section 1.139 
of the rules of practice (7 C.F.R. § 1.139) 

Accordingly, the material allegations alleged in the Complaint are adopted 
and set forth herein as the Findings of Fact, and this Decision is issued 
pursuant to section 1.139 of the rules of practice applicable to this proceeding. 
(7 CFR. § 1.139). 


Finding of Fact 


1. Rose Enlow, respondent, is an individual whose mailing address is 
17377 Mayers, Detroit, Michigan 48235. 

2. On or about April 17, 1992, at Detroit, Michigan, respondent 
imported mangoes and soursops from the Bahamas into the United States 
without a permit. 
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Conclusion 


By reason of the facts contained in the Findings of Fact above, the 
respondent has violated 7 C.F.R. § 319.56 et seq. 
Therefore, the following Order is issued. 


Order 


The respondent is hereby assessed a civil penalty of three hundred, 
seventy-five dollars ($375.00). This penalty shall be payable to the "Treasurer 
of the United States" by certified check or money order, and shall be 
forwarded to: 


United States Department of Agriculture 
APHIS Field Servicing Office 
Accounting Section 

Butler Square West, Sth Floor 

100 North Sixth Street 

Minneapolis, Minnesota 55403 


within thirty (30) days from the effective date of this Order. The certified 
check or money order should include the docket number of this proceeding. 

This Order shall have the same force and effect as if entered after a full 
hearing and shall be final and effective thirty-five (35) days after service of this 
Decision and Order upon respondent, unless there is an appeal to the Judicial 
Officer pursuant to section 1.145 of the rules of practice applicable to this 
proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final December 29, 1992.-Editor] 





CONSENT DECISIONS 


(Not published herein-Editor) 


ANIMAL QUARANTINE AND RELATED LAWS 


Marvin S. Jones d/b/a M & J Livestock, Inc. A.Q. Docket No. 90-36. 
7/13/92. 


Transagency. A.Q. Docket No. 92-53. 7/20/92. 
Albert M. Baca. A.Q. Docket No. 92-50. 7/21/92. 


Bannock Creek Cattle Company, Dennis G. Hill, Tom Anderson, and Brent 
Williams. A.Q. Docket No. 92-29. 7/31/92. 


David M. James. A.Q. Docket No. 92-54. 8/6/92. 
Jesus Baeza Hernandez. A.Q. Docket No. 92-47. 8/14/92. 
Elton Jarrett. A.Q. Docket No. 92-09. 8/18/92. 


Mitchell B. Stanley. A.Q. Docket No. 92-08. 8/26/92. 


Larry Tyler. A.Q. Docket No. 91-11. 9/3/92. 


James Buell, D.V.M. A.Q. Docket No. 92-60. 9/8/92. 

Roger Tepley. A.Q. Docket No. 91-38. 9/29/92. 

Luberski, Inc., d/b/a Hidden Villa Ranch. A.Q. Docket No. 92-59. 9/29/92. 
Mersant International, Ltd. A.Q. Docket No. 92-28. 10/7/92. 

Speedway Transportation, Inc. A.Q. Docket No. 92-54. 10/19/92. 

Varig Brazilian Airlines. A.Q. Docket No. 92-44. 10/21/92. 


Harold Thompson. A.Q. Docket No. 91-33. 10/26/92. 





1362 CONSENT DECISIONS 
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extension of time 
jurisdiction 
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non-service of proposed bench decision 
mitigation, burden of producing evidence on 
objection to entry of default decision 
postponement, denial of request 
reconsideration, petition denied 
rehearing 
nature and purpose of new evidence 
petition denied 
showing of good cause 
remand order 


respondent 

ability to understand nature of the proceedings 
retroactivity. . .: 44, 85, 116, 131 
statutory construction 
standard of proof, preponderance of evidence 
stay order 

removal of 


AGENCY 
agreements 
CER te ene EMS a Ace 2 Oe eee 131 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
§ 8c(15)(A) proceedings 
constitutional issues 
judicial review 
uniform rule requirement 
marketing orders 
almonds 


agency agreements 

reserve requirements. 44, 85, 116, 131, 977 
assessments 20, 44, 79, 977 
compliance with 
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cooperative venture among handlers, producers 
and government 
creditable advertising expenditures 
damages 
delegation of authority, 
constitutional issues 7, 44, 79, 993, 1015 
flow-to-market restrictions 
equality among handlers, requirement of..... . 7 
legality of marketing order 
location adjustments 
marketing order amendments 
minimum price, defined. 
orderly market conditions 
zone transportation differentials 
non-uniform regulation 
oranges 
termination of order not 
required 993, 1015, 1017 
termination of rulemaking proceeding . . . 993, 1015 
volume restrictions ... 7, 20, 123, 993, 1015, 1017 
prorate rules 
promotion activities 
recordkeeping 
referendum 
reporting requirements 
retroactive regulations 


ANIMAL QUARANTINE AND RELATED LAWS 
Brucellosis Eradication Program 
interstate movement of cattle 179, 182, 187, 206 
448, 450, 452, 454, 461, 465 
1029, 1033, 1236, 1250, 1253 
horses, improper import from Mexico 
pet birds, improper importation 
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poultry, improper importation 
primary enforcement authority. 
quarantine, violation of 
sanctions 
civil penalties 179, 182, 187, 206, 454, 456 
458, 460, 461, 465, 1029, 1033, 1236, 1239 
1241, 1241, 1243, 1245, 1246, 1250, 1253 
Swine Health Protection Act 
interstate commerce 
untreated garbage 
exclusion of swine from areas 


swine, interstate movement of 
veterinarians 
accreditation 
failure to carry out 
responsibilities 419, 589, 1216 


failure to keep currently informed of 
standards and regulations 
failure to report vaccinations promptly 
revocation 
Standards for Accredited 
Veterinarians 419, 1216 
suspension of 419, 1216 
vaccinating calf in State where 
not accredited 


ANIMAL WELFARE ACT 
dealers 
cease and desist order, operating in violation of 
housekeeping and husbandry violations 
inspection, failure to allow. 
license, operation without 
252, 469, 473, 488 
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records 217, 239, 1047 
standard of care as to animals .... 217, 239, 469, 477, 488 
exhibitors 
license, exhibition without 
standard of care as to animals 
medical products laboratories 
research facilities, registration 
sanctions 
ability to pay 
civil penalties 209, 217, 234, 239, 247, 252, 473, 477 
480, 482, 484, 486, 488, 1047, 1256 
cease and desist order 209, 217, 234, 252, 469 
473, 1047, 1256 
license disqualification or suspension. 209, 217, 239 
469, 480, 488, 1047 
transporter of animals 
standard of care as to animals 


APPELLATE REVIEW 
abuse of discretion standard 
deference to agency’s interpretation of statute 
injunction 
irreparable harm 


review, standard of 44, 79, 85, 110, 295 
302, 599, 610, 634, 640 


standing 
summary judgment 


BEEF PROMOTION AND RESEARCH ACT 
administrative construction of Act and regulations 
assessments 
exported cattle 
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CONSTITUTION, US. 
equal protection of the laws 
fifth amendment 116, 123, 977 
first amendment 44, 79, 85, 977 
unconstitutional taking without compensation 1015, 1017 


DUE PROCESS 
delay, effect of 
department’s role as prosecutor and judge 
not violation of 


EVIDENCE 
admission 
by failure to deny allegation 
burden of producing evidence of basis of civil penalty ... 610, 634 
statutory factors 
past recollection recorded 1229 
substantial evidence discussed 
witnesses 
inference drawn from failure to testify 
paid, testimony not necessarily unreliable 


FEDERAL MEAT INSPECTION ACT 
adulterated meat 
knowingly selling and transporting of, 
adulteration of food with intent to defraud 
false documents, willful use of 
felony conviction 
inspection, withdrawal of 
assault or intimidation of inspector 
assurances, adequacy of 
reinstatement pending review by judicial officer .... 
persons responsibly connected with establishment 
subject to inspection under FMIA 
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sanctions 
permanent prohibition from 
industry employment 


FOREST SERVICE 
sourcing area application approval 
timeliness of application after December 20, 1990 


FREEDOM OF INFORMATION ACT 
information available 


HORSE PROTECTION ACT 


civil penalties 312, 324, 327, 334, 354 
363, 378, 501, 502, 504, 507 
1151, 1187, 1263, 1265, 1267 
statutory factors to determine 1151, 1187 
ability to pay 
culpability 
disqualification 312, 324, 327, 334, 354, 363, 501, 502 
504, 507, 1151, 1187, 1263, 1265, 1267 
entering sore horse in show 324, 327, 334, 354 
363, 378, 501, 502, 504 
507, 1263, 1265, 1267 
exhibiting sore horse 
intent 
joint owners 
alter ego 
knowledge of owner 
paid witness, testimony not necessarily unreliable 
palpation 1145, 1151, 1187 
prior violations 334, 363, 1187 
sanction on appeal 
sand cracking, not evidence of soring 
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Schwindaman memorandum 
policy for determining soreness questioned 
295, 302, 324, 327, 334 
501, 502, 1145, 1151, 1187 
affidavits, completeness and clarity of 1128, 1187 
not synonymous with sensitivity 1128 
sufficiency of evidence of, 1145, 1151 
statutory presumption 378, 1145, 1187 
veterinarian, 
opinion not controlling 
recording obligation of 


HONEY RESEARCH, PROMOTION, AND CONSUMER 
INFORMATION ACT 
failure to pay assessments to National Honey Board 
failure to submit handler reports 
sanctions 
cease and desist orders 
civil penalties 


NONPROCUREMENT DEBARMENT AND SUSPENSION 
adequate evidence standard 
factors 
false certification 
mitigating factors 
present responsibility 
protection of public interest 
preponderance standard 


PACKERS AND STOCKYARDS ACT, 1921 
alter ego 
dealer 


appropriating downpayment of purchaser 
for own use 
bank balances 
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creating artificial 
bond, 
operating without proper 672, 679 
684, 692, 694, 1369 
1377, 1379, 1397, 1399 
definition of 
failure to deliver livestock under terms of 


department’s role as prosecutor and judge 
not due process violation 
livestock feeding program 
market agency 
bond 
operating without proper 677, 679, 692 
694, 708, 1387 
accounts receivable period for risky buyer . . 
operating with liabilities in excess of assets 


self-dealing 


operating subject to the Act without registration 
or adequate bond 


packer 
bond 
failure to maintain sufficient .... 669, 690, 1402 
operating with liabilities in excess of assets 
payment 
checks 
insufficient funds . . . . 649, 672, 681, 684, 688, 696 
699, 705, 710, 715, 1374, 1379 
1381, 1384, 1389, 1395, 1399 
unwarranted stop payment order 
drafts 
insufficient funds 
failure to pay seller 649, 672, 710, 715, 1371, 1374 
1379, 1381, 1384, 1395, 1399 
prompt payment to seller 


XXV 
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failure of 649, 672, 681, 684, 688, 696 
699, 705, 710, 715, 1371, 1374, 1379 
1381, 1384, 1389, 1392, 1395, 1399 
records 
destruction of 
failure to maintain 
registration 
denial of application 
prohibition 
reparation proceedings 
burden of proof 
cause of action 
time of accrual 
jurisdiction 
warranties 
breach of express 
effect of "as is" notice 
sanctions 
cease and desist order 649, 669, 672, 677, 679, 681 
684, 688, 690, 692, 694, 696 
699, 702, 705, 708, 710, 715 
1369, 1371, 1374, 1377, 1379 
1381, 1384, 1387, 1389, 1392 
1395, 1397, 1399 
669, 677, 679, 690, 692, 694, 708, 1369 
1377, 1384, 1389, 1392, 1397, 1399, 1402 
burden of producing evidence of 
statutory factors 
prohibition of industry employment 
suspension 649, 672, 677, 679, 681, 684, 688, 692 
694, 696, 702, 705, 708, 710, 715 
1371, 1379, 1381, 1387, 1389, 1397 
departmental ability to 
prevent circumvention of 
sanction policy 
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violation of previous consent decree 
634, 640, 705, 1369, 1371, 1374 
1377, 1379, 1381, 1384, 1389 
unfair practices 
bank balances 
creating artificial 
billing and collecting on basis of false invoices 
billing and collecting for livestock not delivered .... 
conversion of investor’s funds 
false accounting 
false weighing 
self-dealing 
weighing 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
accord and satisfaction 
affiliation 


alter ego 
appeal 


dismissal as late 
corporate charter, suspended 
corporate veil, piercing 
commercial bribery 
duty to inform customer of employee’s request 
for kickbacks 
employment bar 
hearing 
non-compliance at time of 
not required 
interstate commerce 
invoices 


license 
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false or misleading statement in 
application for 
failure to pay fee for 
934, 942, 944, 946, 949 
951, 956, 957, 961, 963 
1496, 1498, 1503, 1505 
1507, 1508, 1511, 1513 
1515, 1517, 1519, 1520 
1522, 1524, 1528, 1533, 1535 
obtaining within three years of bankruptcy 
discharge 
operating subject to the PACA without 
stay of post discharge period for length of 
operation of license in consideration 
of future applications for, 


novation 
payment 
extended payment period, agreements 


extension of terms 
failure to pay promptly 725, 733, 741, 782, 784, 919 
921, 922, 924, 926, 927, 929, 934 
936, 938, 941, 942, 944, 946, 947 
949, 951, 953, 956, 957, 959, 961 
963, 1425, 1435, 1448, 1455, 1494 
1496, 1498, 1500, 1503, 1505, 1507 
1508, 1511, 1513, 1515, 1517, 1519 
1522, 1524, 1526, 1528, 1531, 1533, 1537 
reparation proceedings 
acceptance 
accord and satisfaction 
burden of proof 
modification or adjustment of terms 
of sale 
consignment 
distinguished from “open sale" 


xxviii 
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conflict of laws 
contract terms 
commercial bribery 


damages, 
consequential, freight for transit to 
different market allowed as 
cost of freight allowed under UCC § 2-714(1) 
where usual measure of damages 
inapplicable 
price spread used to assess 
delivery, 


flawed accounting not considered regarding 
reasonable price after price agreed 
fees and expenses 
F.O.B. terms assumed 
good delivery 
good faith dispute 
necessity of for accord and satisfaction . . 865, 912 
inherent defect 814, 1471 
inspection 
adequacy of sampling 
grade standards 
identity of product 
timeliness 
investigation 
report prepared by PACA is advisory 
jurisdiction 
lacking to issue positive award on 
counterclaim where complainant not 
licensed under the act 
lot number 
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assignment of 
material breach, 
failure to ship grade called for in contract. . . 
notice, of rejection of goods by buyer 
notice of tender acceptance must be within 
reasonable time or recovery barred 
open sales 
distinguished from consignment 
"handle" and “open" are terms 
consistent with open sale rather 
than consignment 
dump discount not warranted 
partial payment 
intent must be manifest where 
items must be part of 
price after sale 
protest 
purchase after inspection 
quality defect 
reasonable value 
determination of in absence of agreement 
by parties 
suitable shipping condition 
tender, defined 
truck driver’s action in delivered sale 
responsibility for 
Uniform Commercial Code 
§ 2 - 316(2) 
warranties 
suitable shipping condition 
criteria for determining breach ... 


warranty of merchantability 
responsibly connected parties 
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sanctions 

agency discretion in choice of penalty 

flagrant and repeated violations 
1435, 1448, 1496, 1498 
1528, 1531, 1533, 1537 

policy considerations 

revocation of license 733, 931, 932, 1448 

1490, 1494, 1537 


suspension of license 
automatic for failure to pay reparation 


720, 725, 733, 741, 782, 784, 919, 921 
922, 924, 926, 927, 929, 934, 936, 938 
941, 942, 944, 946, 947, 949, 951, 953 
956, 957, 959, 961, 963, 1425, 1435, 1448 
1496, 1498, 1500, 1503, 1505, 1507, 1511 
1513, 1515, 1517, 1519, 1520, 1522, 1524 
1526, 1528, 1531, 1533, 1535, 1537 
not required for finding of violation ... 725, 1425 
trust, failure to maintain 


PLANT QUARANTINE ACT 
baggage 
inspection, lack of 
credit for payment received 
civil penalties 394, 397, 400, 403, 406, 409, 511, 515 
521, 523, 525, 527, 529, 531, 533, 536 
538, 540, 542, 544, 546, 548, 550, 552 
554, 556, 558, 560, 562, 564, 566, 568 
570, 572, 574, 576, 578, 580, 582, 584 
586, 1209, 1212, 1248, 1272, 1274, 1276 
1278, 1280, 1282, 1287, 1291, 1293, 1295 
1297, 1299, 1301, 1303, 1305, 1307, 1310 
1312, 1313, 1315, 1317, 1319, 1321, 1323 
1325, 1327, 1329, 1331, 1333, 1335, 1337 


Xxxi 
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1339, 1341, 1343, 1345, 1349, 1351, 1353 
1355, 1357, 1359 


foreign garbage, storage and 


409, 509, 525, 527, 574, 1295 
importation of prohibited articles 
arrival document, failure to complete 
notice of fruit free of infestation, 
removal at first port of arrival without .... 
prohibited article 
avocado 
coffee, unroasted 
511, 515, 536, 540 
542, 548, 560, 576, 584 
1272, 1276, 1282, 1284, 1312 
1327, 1329, 1347, 1349, 1359 
fruit peel 
mangoes 1209, 1212, 1291, 1301 
1310, 1335, 1357, 1359 


vegetables 
interstate movement of prohibited articles 

disclosure to common carrier irrelevant to 
prohibition of offering malungai 
pods for shipment from Hawaii to 
continental U.S. without required 
certificate 

failure to comply with instructions from APHIS 
officer to remove infested cartons 
from shipment from Hawaii to 
continental U.S. 

failure to present succulents for inspection at 


xxxii 
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movement of prohibited article from Hawaii to 
continental U.S 394, 397, 400 
403, 406, 521, 531 
556, 570, 1315, 1345 
movement of trees with roots from high risk 
Gypsy Moth area to unregulated 
area without required permit or 
certificate 
offering prohibited article to common carrier 
for shipment from Hawaii to 
continental United States 513, 521, S23 
529, 538, 544, 550, 562 
564, 568, 1274, 1278, 1280 
1293, 1297, 1305, 1307, 1313 
1317, 1319, 1321, 1323, 1325 
1331, 1337, 1341, 1351, 1355 
release of insect infested flowers without fumigation 1303 


PLANT VARIETY PROTECTION ACT 
agency construction of Act 
filing of applications 
hybrid corn 
"J-17" corn inbred 
public variety 
plant variety protection 
terms "use" or “used" 


SALARY OFFSET 
grade retention 
stay of collection 
temporary employee 
validity of debt 
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SANCTIONS, GENERALLY 
agency discretion in choice of penalty 
civil penalty 
burden of producing evidence of basis of 
statutory factors 
departmental ability to 
prevent circumvention of suspension 
joint and several liability 
sanction policy 
violation of previous consent decree 


wilfulness and intentionality 
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